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Overview 
 

Dominic James didn’t have to die.  
When police were called to the two-year-
old’s home in Springfield, they say his birth 
mother was drunk and belligerent and possi-
bly arguing with the boy’s father.   

 

 “ I k e p t a s k i n g w h a t h a dh a p p e n e d t o m y s o n , a n d t h e yk e p t t e l l i n g m e I w a s o v e r r e -a c t i n g . O n e d a y I t o l d t h e m :‘ B e f o r e y o u a d m i t a f l a w i nc h i l d r e n ’ s s e r v i c e s , y o u ’ l l l e tm y s o n d i e . ’ ”
--Sidney James 

 

 
When that happens in an affluent 

neighborhood, a friend or relative can be 
called, or a babysitter can be hired, to stay 
with the child until the mother sobers up.  
But the James family is not affluent, so 
those options don’t apply. 

The police also could have referred 
the case to the Missouri Division of Family 
Services*  to send an Intensive Family Pres-
ervation Services worker into the home for 
several hours a day for up to six weeks, -- to 
be absolutely sure Dominic was safe -- 
while also arranging for alcoholism treat-
ment if necessary.  But the police didn’t do 

                                                 
* Though child welfare in Missouri is being reorgan-
ized and this division apparently soon will no longer 
exist, for the sake of simplicity the name is used 
throughout this report. 

that. And if they had tried, there might not 
have been such a worker available. 

And when DFS got the case, DFS 
didn’t do it either. 

Nor did DFS convene a real team 
meeting in which anyone who might have 
helped the James family would gather 
around a table and work out a plan to get 
him home. 

 Nor did they place Dominic with his 
father, Sidney James.  Sidney was not mar-
ried to Dominic’s mother, but was living at 
her home.  The father allegedly had a sub-
stance abuse problem at one time, but he 
also reportedly was getting treatment.  What 
really bothered DFS seems to be that Sidney 
James lacked housing of his own and em-
ployment.  DFS did nothing to help him ob-
tain either. 

DFS also could have placed Dominic 
with his maternal grandparents.  They 
didn’t, and DFS has provided no explana-
tion.   
 Instead, they decided to put “child 
safety” ahead of “family preservation.”  
They stood up for Dominic’s “children’s 
rights.”  They “erred on the side of the 
child” and placed Dominic James with 
strangers. 
 Repeatedly, when he would visit 
Dominic, his father would be suspicious; he 
saw a new injury every week.  But when he 
would raise this with DFS, they ignored 
him.   

“I kept asking what had happened to 
my son, and they kept telling me I was over-
reacting,” Sidney James said.  “One day I 
told them: ‘Before you admit a flaw in chil-
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dren’s services, you’ll let my son die.’” He 
also put his concerns in a letter to DFS.  And 
then, according to Sidney James’ lawyer at 
the time, they threatened him, warning that 
if he kept complaining they would ship 
Dominic to a foster home in Kansas City, 
hours away, “and the commute [would be] 
the parents’ problem.” 
 Even after Dominic was rushed to 
the hospital with suspicious, unexplained 
seizures, DFS stood by the foster parents 
and refused to move the boy. 
 One week after being returned from 
the hospital, Dominic was dead.  The foster 
father has been charged with second-degree 
murder.1 
  ______________ 

  
Constance Porter didn’t have to die. 

 She did not die because she had an 
abusive parent.  She was not beaten by such 
a parent, or tortured, or starved.  Constance 
Porter died in the name of “children’s 
rights.”  She died in the name of putting 
“child protection” ahead of “family preser-
vation.”  She died in the name of “erring on 
the side of the child.”  
 Nearly two years after Constance 
died, The Kansas City Star told her story: 
 
  “It was winter 2000 when [Sha’Va] 

Porter, a single mother, lost her Kansas 

City job as an in-home personal care-

giver. Within days, she and her two 

daughters were evicted from their rental 

house. 

    Staying temporarily with friends, 

she knew she was exhausting their kind-

ness. Being homeless or living in a shelter 

was not something she wanted her chil-

dren to experience. 

    "I saw those posters in the welfare 

office, about taking care of kids and lov-

ing them first. So I called the number and 

asked the state to help me," remembers 

Porter … "I remember it was so cold out-

side. ... The state people, they were so nice 

helping me.  They told me I was doing the 

right thing. …” 

 

So “the state people,” that is, DFS, 
“erred on the side of the child” and placed 
Sha’Va Porter’s children with a stranger. 

A later Star story reports that DFS 
records claim that the agency did offer 
some kind of housing assistance, but by 
the time those records were obtained, 
Sha’Va Porter apparently could not be 
reached for comment. 
  Again, from the earlier Star story: 
 
    On the morning her daughters went 

to live with a foster family, Porter bundled 

them up and walked them to the welfare 

office. The sadness Porter felt about giv-

ing them to strangers was coupled with 

relief.   She wouldn't have to worry about 

them while she looked for a job. … She 

prayed that her situation would improve 

so they would be together again as a fam-

ily soon. 

    "I remember kissing my girls good-

bye and telling them they would be taken 

care of for a while by a nice lady with a 

warm home," she said. "I thought I was 

doing the best thing I could for them. ... 

That first night without them was hard, 

but I kept telling myself I was doing the 

right thing. It was only going to be a tem-

porary placement. ... " 

    She called her children … almost 

every night, including that evening when a 

police officer answered the phone instead 

of the  foster care  mother. Porter raced to 

first one hospital, then another. 

    The last time she saw Connie alive 

was Feb. 13, 2001. She was in a coma, 

curled into a fetal position. A machine 

breathed for her.  Another machine 

showed that her brain was dead. … Porter 

[held] her daughter's hand until she died. 
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 The foster mother pled guilty to in-
voluntary manslaughter.  The judge sen-
tenced her to five years’ probation. 
 “I asked for help, and this is what 
happened,” Sha’Va Porter has said.2 
 The later Star story also reported that 
DFS claims Sha’Va Porter twice had boy-
friends whom DFS accused of sexual abuse. 

After taking the children following 
Ms. Porter’s request for help, the records 
show, DFS said Ms. Porter, now jobless and 
homeless, could not get them back until she 
got rid of the current boyfriend.  (There is no 
indication that DFS offered an alternative, 
such as an Intensive In-Home Services in-
tervention).  Nor do we know Ms. Porter’s 
version of these events. 

We do know this: 

• Child welfare agency case records 
often are wrong.3 

• Sha’Va Porter maintains that “my 
only crime was poverty.”  Nothing in the 
DFS file on this case, as reported by the 
Star, changes that. 

• Sha’Va Porter did not kill Con-
stance. 
    Sha’Va Porter’s boyfriend did not 
kill Constance. 
    The foster mother killed Constance.   

Nothing in the DFS file changes that, 
either. 

______ 
  
 Larry and Gary Bass did not have to 
die.   
 At least 11 times, credible calls to 
the state’s child protection hotline alleged 
that the children were being abused.  At 
various times, DFS workers saw multiple 
bruises on one of the children.  And their 
mother refused to leave the room when 
workers tried to question the boys. 
 Repeatedly, workers who probably 
had little time to check out claims by the 
boys’ mother fell for those claims – as when 

she said Larry and Gary were with their fa-
ther at an unknown address. 
 In fact, Larry and Gary were in the 
basement, beaten and starving.  Two months 
later they died of starvation and infected 
burns.4 
  ____________ 
  

The cases of Dominic and Constance 
and the case of the Bass children are not 
“opposites.”  They are not suitable for any 
statement that begins with the words “On 
the other hand…” 

  

 A l l t h r e e c a s e s i l l u s t r a t et h e s a m e f u n d a m e n t a l p r o b -l e m : A c h i l d w e l f a r e s y s t e m s oo v e r w h e l m e d w i t h c h i l d r e nw h o d o n ’ t n e e d t o b e i n i t , t h a tw o r k e r s d o n o t h a v e t i m e t of i n d a l l o f t h e c h i l d r e n w h o d o .
 

 
All three cases illustrate the same 

fundamental problem: A child welfare sys-
tem so overwhelmed with children who 
don’t need to be in it, that workers do not 
have time to find all of the children who do.  
No case gets the care and attention it de-
serves. Workers err in both directions, leav-
ing some children – like the Bass children -- 
in dangerous homes, even as other children, 
like Constance and Dominic, are taken from 
homes that are safe or could be made safe 
with the right kinds of help. 
 The Springfield News-Leader under-
stands the heart of the problem.  In an edito-
rial last December, the paper said: 
 

“The ultimate answer is to find ways 

to keep more children in their own homes, 

providing the family with the instruction and 

intervention to become stronger. … Then, 
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DFS social workers could concentrate their 

attention on the stomach-turning cases. …   

When DFS does this, it will serve a purpose 

no one can dispute. And children will be 

safer.”
5
 

 
The full editorial is included as Ap-

pendix A. 
An overloaded system is not the only 

reason for tragic mistakes.  Fear and hatred 
of the poor, a “gut feeling” that children 
would be “better off” in a middle class home 
where parents can provide for all their mate-
rial needs, and sometimes outright racism all 
can lead to needless removal of children. 

And incompetence or laziness can 
leave children in dangerous homes. 

But most workers are not lazy.  And 
most workers are not jack-booted thugs who 
relish tearing children from their homes, ei-
ther.  They are not Nazis.  They are not 
storm troopers.  They are not the Gestapo.  
That kind of rhetoric has no place in any de-
bate over child welfare. 

And neither does rhetoric attacking 
those who feel that family preservation is 
the more humane and the safer alternative 
for most children most of the time as sup-
posedly wanting to “sacrifice” innocent 
children. 

The biggest problem in child welfare 
is not the few bad workers who won’t do 
their jobs, but the many more good workers 
who can’t – either because they don’t know 
how, or, even if they do know how, they 
have too many cases.  And the reason they 
have too many cases is that too many fami-
lies are needlessly investigated, and too 
many children are needlessly taken away. 

Taken as a whole, the state of Mis-
souri is by no means the worst.  It is not an-
other Florida, where a fanatical insistence on 
child removal took hold with such force that 
the entire system effectively imploded.  And 
it is not another Maine, where hostility to 
birth parents and even extended families has 

been ingrained for so long that many work-
ers know no other way, leaving the state 
with one of the highest proportions of chil-
dren in foster care with strangers in the 
country. 

And Missouri has a history of inno-
vation that other states lack, even though the 
innovations sometimes do not seem to have 
extended from the policy manual to the 
field. 

But child welfare in Missouri is at a 
crossroads.  Because the News-Leader 
would not allow the story of Dominic James 
to be buried as quickly as his body, the state 
is focusing renewed attention on the failings 
of child welfare.   

That can take the state in two direc-
tions.  The easy road is the one that would 
take the state full-speed backwards.  The 
governor, the courts, the legislature, and 
DFS can listen to those whose inflammatory 
rhetoric is intended to thwart real reform; 
those who want to embrace an approach that 
can be boiled down to a single sentence: 
Take the child and run.  Many states have 
tried it; all have found that it backfired.  It is 
the road to failure and despair. 

It is the road that the state auditor 
wants Missouri to take.  She wants Missouri 
to ignore the real lessons from child abuse 
tragedy.  She says the deaths of Constance 
Porter and Dominic James should not be al-
lowed to obscure the fact that most children 
who die of child abuse die in their own 
homes.6 Of course, they do.  But that’s be-
cause most children live in their own homes, 
and not in foster care.  Proportionately, there 
is strong evidence that foster care actually is 
more dangerous.  But even if one doesn’t 
believe that, what exactly are we supposed 
to infer from the statement that more chil-
dren die in their own homes?  Does it mean 
that deaths in substitute care don’t matter?   

We must never allow children like 
Constance Porter or Dominic James to be 
demeaned and dismissed as some kind of 
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“collateral damage,” something to be ex-
pected in the course of someone’s misbegot-
ten crusade against child abuse – a crusade 
that is sure to backfire. 

 

 W e m u s t n e v e r a l l o wc h i l d r e n l i k e C o n s t a n c e P o r t e ro r D o m i n i c J a m e s t o b ed e m e a n e d a n d d i s m i s s e d a ss o m e k i n d o f “ c o l l a t e r a l d a m -a g e , ” s o m e t h i n g t o b ee x p e c t e d i n t h e c o u r s e o fs o m e o n e ’ s m i s b e g o t t e n c r u -s a d e a g a i n s t c h i l d a b u s e – ac r u s a d e t h a t i s s u r e t ob a c k f i r e .
 

 
The state auditor tells us that "we are 

sacrificing children on the altar of parental 
rights."7  She does not say what altar was 
used for the sacrifice of Constance Porter 
and Dominic James. 

The alternative is to take the road 
less traveled by.  It is the road to real reform 
using safe, proven programs to keep families 
together.  It is far more difficult politically 
to travel this road.  But the few places that 
have done so are the only ones that have 
truly improved child welfare and made their 
vulnerable children safer. 

 

History: 
 
 In George Orwell’s 1984, the job of 
the protagonist, Winston Smith, was, liter-
ally, to rewrite history, sending the facts 
down the “memory hole” and substituting 
whatever version he was ordered to provide. 

Both nationwide and in Missouri, the 
debate over child welfare has been similarly 

shrouded in myth.  A revisionist history, in 
which “family preservation” becomes an all-
purpose scapegoat whenever a child dies, 
particularly if that child was previously 
known to child welfare authorities, has come 
to be accepted as fact.  It is claimed, repeat-
edly, that family preservation “dominates” 
child welfare systems, causing children to 
languish in foster care or be left in unsafe 
homes. 

It is not true. 
Nationwide, since the early 1980s, 

the foster care population has more than 
doubled.  If advocates of family preservation 
truly “dominate” the system, how did all 
those children get into foster care in the first 
place?   

When children are left in dangerous 
homes it is not because of a desperate desire 
to preserve families. It’s almost always be-
cause overwhelmed workers missed warning 
signs.  And the reason children languish in 
foster care is not because states do too much 
for families, but because they do too little.  
Once children are taken away, they are filed 
away and forgotten as workers rush on to the 
next case.  (For more on the recent history of 
child welfare nationwide, see Appendix B, A 
Child Welfare Timeline.) 

The false history of child welfare 
may be even more enshrined in Missouri.  
We were told by one journalist that “Mis-
souri is a family preservation state.” 

But it isn’t. 
Yes, Missouri was one of the first 

states to use a program called Intensive 
Family Preservation Services, and Missouri 
was the first state to try a “family assess-
ment” approach to handing some calls re-
ferred to DFS offices from the hotline.  But 
the IFPS program is inadequate and the fam-
ily assessment approach is not working 
nearly as well as it should, for reasons dis-
cussed later in this report. 

The data make clear that the talk 
about family preservation has not been 
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matched by reality.  Missouri is a family 
preservation rhetoric state. 

 T h e s t a t e a u d i t o r t e l l s u st h a t " w e a r e s a c r i f i c i n g c h i l -d r e n o n t h e a l t a r o f p a r e n t a lr i g h t s . " S h e d o e s n o t s a yw h a t a l t a r w a s u s e d f o r t h es a c r i f i c e o f C o n s t a n c e P o r t e ra n d D o m i n i c J a m e s .
 
In Missouri, the number of children 

in foster care on any given day has increased 
by more than 75 percent between 1991 and 
May, 2002.8    The most recent comparative 
data, from 2000, show that the proportion of 
children in foster care in Missouri is now 
above the national average.9  Since May 
2002, the Missouri foster care population 
has declined from 12,265 to 11,975.10  But 
that’s still more than 70 percent higher than 
1991, and still above the national average. 

And in some places, the number of 
children in foster care is obscene.  In Greene 
County, 15.6 of every thousand children are 
in foster care, a rate more then double the 
national average and nearly double the Mis-
souri average.  Poverty doesn’t explain it.  
The proportion of children in poverty in 
Greene County is actually below the state-
wide average.  

The other way to measure foster care 
placements is to measure the number of 
children taken away over the course of a 
year.  And here, too, Missouri is above the 
national average.  Nationwide 4.02 children 
per thousand were removed from their par-
ents at some time during the 2000 fiscal 
year, the most recent for which federal data 
are available.11  In Missouri, according to 
DFS, it was 5.25 per thousand, rising to 5.3 
per thousand in fiscal year 2002.  The num-

ber of children taken away has gone up 
slowly but steadily every year since 1993 – 
with a big jump after the deaths of Larry and 
Gary Bass made headlines. 

There is one possible note of good 
news:  If the pattern seen during the first six 
months of fiscal year 2003 continues,  Mis-
souri will see its first decline in removals 
since 1993.  But DFS cautions that its 
month-by-month data are highly prelimi-
nary. 

And the overall statewide increase in 
removals through fiscal year 2002 comes 
even though the locality with the most se-
vere problems, St. Louis City, has been able 
to buck the trend.  The number of children in 
foster care in St. Louis City actually has de-
clined by 25 percent since 1997. 

And when measured in terms of 
children taken away over the course of a 
year, there was a sharp drop in fiscal year 
2001, the most recent year for which data 
were available on the DFS website, com-
pared with previous years.  

One possible reason: St. Louis City 
was one of the first four places in the nation 
to adopt one of the most promising innova-
tions in child welfare: Community Partner-
ships for Child Protection.  (See page 50). 

Thus, if not for the relatively good 
performance in St. Louis City, the overall 
state data for Missouri would look even 
worse. 

St. Louis still could do more, how-
ever, when compared to a national leader in 
child welfare reform, New York City. 

In St. Louis City 37 percent of chil-
dren live in poverty, and 22 of every thou-
sand are in foster care.  In New York City, 
30.3 percent of children live in poverty, but 
only 13.5 percent are in foster care.12 

Missouri’s statewide failure is most 
apparent when compared with neighboring 
Illinois.   

As recently as 1997, Missouri was 
considered a leader in trying to reform child 
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welfare, while Illinois was considered 
among the worst systems in the nation.   
 
WHERE THINGS STOOD IN JUNE 1997: 

 S T A T E F O S T E R F O S T E R C H I L D R E NC H I L D R E N P E R T H O U S A N D
 I l l i n o i s 5 1 , 3 3 1

17.213 M i s s o u r i 1 0 , 6 4 5
7.814

 
Then Illinois began a dramatic re-

form of child welfare, discussed later in this 
report.  Illinois cut its foster care population 
by more than 57 percent.  As the foster care 
population declined, safety improved -- re-
abuse of children left in their own homes has 
decreased.  Also at the same time, the num-
ber of foster children in Missouri increased 
by just over 12 percent. 

 
WHERE THINGS STOOD IN 

JANUARY 2003 S T A T E F O S T E R F O S T E R C H I L D R E NC H I L D R E N P E R T H O U S A N D
 I l l i n o i s 2 1 , 5 1 8

6.6
15M i s s o u r i 1 1 , 9 7 5

8.3
16

 
The gap between Illinois and Mis-

souri widens when one factors in one of the 
few positive trends in child welfare in recent 
years, the growth in “kinship care” – that is, 

placing children with relatives, often grand-
parents, instead of strangers. 

Kinship care does a lot to “cushion 
the blow” of foster care.  Though the child 
still often will desperately miss mom and 
dad, at least someone familiar and loving 
will be there for him.  And since kin often 
live close by, it is less likely that the child 
will have to change schools – so he still can 
see friends, classmates and teachers. 

 
Stereotypes about extended families 

notwithstanding, Illinois also has found that 
kinship care placements are, on average, 
safer than what should properly be called 
“stranger care” placements.17  Perhaps that’s 
why Illinois seems so much more willing to 
use these placements than Missouri. 

In Illinois, of all children placed in 
any form of substitute care, 37 percent are in 
kinship foster homes.18  In Missouri, the fig-
ure appears to be somewhere between 16.3 
and 26.3 percent.19  And while Illinois has 
worked to find new ways to aid extended 
families reaching out to help their children, 
Missouri cut eligibility for its “Grandparents 
as Foster Parents” program.20  And just last 
month, one legislative committee actually 
voted to slash payments to those still eligi-
ble.21   

 
 

The failure of left and right 
 

Imagine, for a moment, that Attorney General John Ashcroft has just pro-
posed a new anti-terrorism bill.  Imagine that under this legislation: 
 

 •••• Police could enter any home and search it without a warrant; in fact, they 
could do it based on no more than an anonymous tip.  (Or, in the alternative, a 
warrant is required, but there is no obligation to issue a “Miranda warning” so 

people don’t know they can refuse, and the act of refusing entry is grounds for ar-
rest in and of itself anyway). 
 

 •••• Not only can police search the home, they can stripsearch the occupants. 
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 •••• They can detain any member of the household for at least 72 hours, and often 
30 days or more, before they even see the inside of a courtroom.  In fact, detention 
will probably last for the duration of the proceeding because no judge in the spe-
cial anti-terrorism court wants to look “soft on terrorism.” 
 

 •••• The standard of proof never reaches “beyond a reasonable doubt” as in 
criminal cases.  Instead, it never rises beyond “clear, cogent, and convincing” and 

sometimes it is even less. 
 

 •••• Those arrested under this statute may – or may not – get a lawyer if they are 
indigent. 
 

 •••• And all of the trials and court documents are secret. 
 
 Were Attorney General Ashcroft to propose such a law, it is likely that the po-
litical left would be furious.  The American Civil Liberties Union probably would 
declare a state of emergency.  And Ashcroft might well reply that “Citizens have 
no reason to fear this kind of investigation if they are behaving appropriately.” 
 
 But what we have just described is the current law in Missouri governing the 
child protection system.  It is basically the same system in all 50 states.  It is the 

left that appears most anxious to defend this system and oppose any changes 
that might protect children by protecting their civil liberties.  And when organiza-
tions like NCCPR, which approach child welfare from a liberal perspective, ques-
tion this system, we often are stereotyped as part of the far right. 
 
 This is different, some on the left might say. This time we’re protecting inno-
cent children.  But the terrorists who bombed the federal building in Oklahoma 
City blew up a day care center.  More important, the fact that it is innocent chil-
dren who are stripsearched and detained, often needlessly, should only make civil 
libertarians more alarmed, not less. 
 
 The political right also has failed.   

 
 It was that champion of conservative “family values” former House Speaker 
Newt Gingrich who suggested that the children of the poor should be thrown into 
orphanages.  It is in that stronghold of conservative family values, Greene County, 
where the proportion of children in foster care is nearly double the Missouri state 
average.  If someone proposes spending more on drug treatment, or day care, or 
affordable housing, so impoverished and/or addicted mothers can keep their chil-
dren, the opposition is likely to come from the right. 
 
 And it was the conservatives on a committee of the Missouri Legislature who 
recently voted to cut health insurance for children and are considering further 
slashing Medicaid for their deeply-impoverished parents – something that is sure 
to result in more allegations of “medical neglect” and more parents who become 

too disabled by illness to care for their children. 
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 The American child welfare system is a tragic combination of the worst of lib-
eralism and conservatism.  It will take the best of both to fix it. 

 
 

The most dangerous words in 
child welfare :

To some, of course, all this is good 
news.  If Missouri really isn’t “a family 
preservation state” they argue, then it must  
 
 
be doing more to keep children safe.  It must 
be “erring on the side of the child.” 

There probably is no phrase in the 
English language that has done more harm 
to children than “err on the side of the 
child.”  They may be the most dangerous 
words in child welfare. 

• A child abuse investigation is, in 
and of itself, a traumatic experience for a 
child, particularly when, as often happens, it 
is accompanied by a stripsearch. 

 T h e m o r e t h a t w o r k e r sa r e o v e r w h e l m e d w i t h c h i l -d r e n w h o d o n ’ t n e e d t o b e i nf o s t e r c a r e , t h e l e s s t i m e t h e yh a v e t o f i n d c h i l d r e n i n r e a ld a n g e r . S o t h e y m a k e e v e nm o r e m i s t a k e s i n b o t hd i r e c t i o n s .
 

 
So it was disturbing to see the actual 

comment that inspired our hypothetical John 
Ashcroft remark coming from Judge Susan 
Block, a member of the Commission on 
Children’s Justice.  Judge Block’s dedica-
tion to and passion for helping children are 
well known.  She also is willing to hold her-
self accountable by opening her courtroom 

to press and public.  So it was disappointing 
to read her comment that: "Citizens have no 
reason to fear a DFS investigation, if they 
are treating their children appropriately."22 

Even if the parents have nothing to 
fear, the children have plenty to fear. 

Where there is, in fact, "reasonable 
cause to suspect" maltreatment, then the in-
vestigation must be done despite the trauma 
to the child.  But any parent who loves his or 
her child does indeed have reason to fear a 
DFS investigation, and the parents who are 
"treating their children appropriately" have 
the most reason to fear - because those are  
the cases in which the only harm done to the 
children is the harm of the investigation it-
self. 

It is a judge’s job to decide if the re-
sults of the investigation are valid.  If DFS is 
infallible in determining whether parents 
"are treating their children appropri-
ately" why bother having hearings -- or 
judges? 

Sha’Va Porter had no fear when 
Constance was taken from her.  She believed 
the assurances of DFS.  But, in fact, she 
should have been afraid.  Sidney James had 
plenty of fears for his son Dominic.  And his 
worst fears were realized. 

•When a child is needlessly thrown 
into foster care, he loses not only mom and 
dad but often brothers, sisters, aunts, uncles, 
grandparents, teachers, friends and class-
mates.  He is cut loose from everyone loving 
and familiar.  For a young enough child it’s 
an experience akin to a kidnapping.  Other 
children feel they must have done something 
terribly wrong and now they are being pun-
ished.  In other words, even had Constance 
Porter and Dominic James lived, and even 
had they been placed in the best possible 
foster homes, they suffered serious emo-
tional abuse at the hands of the Missouri Di-
vision of Family Services.  Such emotional 
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trauma can last a lifetime.  How is that “err-
ing on the side of the child?” 

• And that assumes the foster home 
will be a good one.  The majority are.  But, 
as is discussed later in this report, the rate of 
abuse in foster care is far higher than gener-
ally realized and far higher than in the gen-
eral population.  The record of institutions is 
even worse.  Furthermore, the more a foster 
care system is overwhelmed with children 
who don’t need to be there, the less safe it 
becomes, as agencies are tempted to over-
crowd foster homes and lower standards for 
foster parents.  If a child like Dominic James 
or Constance Porter is taken from a safe 
home, or one that could be made safe, only 
to be beaten, raped or killed in foster care, 
how is that “erring on the side of the child”? 

• But even that isn’t the worst of it.  
As noted at the start of this report, everyone 
knows how badly caseworkers are over-
whelmed.  The workload issues in Missouri 
are well-documented elsewhere and will not 
be repeated here.   

Because they are overwhelmed, 
workers often make bad decisions in both 
directions – leaving some children in dan-
gerous homes, even as more children are 
taken from homes that are safe or could be 
made safe with the right kinds of services.  
The more that workers are overwhelmed 
with children who don’t need to be in foster 
care, the less time they have to find children 
in real danger.  So they make even more 
mistakes in both directions. 

And that is true even when workers 
who investigate child abuse hand the cases 
over to other workers once the decision is 
made to take the child away.  The investigat-
ing workers still have to deal with all the 
paperwork involved in the removal and the 
transfer of the case, and they still usually 
have to testify in court.  Workers also are 
overwhelmed when child protective hotlines 
send them cases indiscriminately, without a 

rational screening process – another crucial 
problem in Missouri. 

Meanwhile, the workers who oversee 
children in foster care also are over-
whelmed, so they can’t properly monitor 
foster homes, make sure families get the 
help they need to reunify, or make good 
judgments about when reunification is ap-
propriate. 

Yet the “err on the side of the child” 
myth persists. 

Judge Block has written: "When in 
doubt, we must always err on the side of a 
child's safety."23  Judge Block’s view almost  
certainly would be upheld on appeal in Mis-
souri.  Chief Justice Stephen Limbaugh Jr., a 
former juvenile court judge, laced his State 
of the Judiciary speech with demeaning 
stereotypes about birth parents, portraying 
them not as three-dimensional human be-
ings, but as mere collections of pathologies.   

Perhaps that’s what happens when 
cases race by quickly, and every family is 
boiled down to reports filled with psycho-
babble.  And then, in words one can only 
hope Sha’Va Porter and Sidney James will 
never have to read, he declared: “I hope you 
understand why most judges tend to err on 
the side of protecting the kids.”24  

But when it comes to how to rule in 
these cases, another judge is far closer to the 
mark. Frederica Brenneman was for many 
years a distinguished juvenile court judge in 
Connecticut.  Now, she may be best known 
as the mother of Amy Brenneman, the ac-
tress who plays such a judge in the televi-
sion series “Judging Amy.”  

The real judge Brenneman has writ-
ten: 

"Removing children because it is 
better to be ‘safe than sorry,’ a slogan that I 
believe has no place in child protection, may 
be a good way to avoid black headlines.  It 
is also a good way to traumatize a child for 
life."25  
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The title of Judge Brenneman’s 
speech is a phrase that should be inscribed 
over the entrance to every child welfare 
agency and juvenile court; and though it is 
not, in fact, in the Hippocratic Oath, it is a 
phrase every medical student is never sup-
posed to forget: First, do no harm. 

 

Who is in the system?  
 
 The inherent emotional trauma of 
placing a child in foster care is largely un-
disputed among child welfare scholars.  The 
argument has been that this trauma is worth 
inflicting because it is supposedly the only 
way to keep children physically safe. 

In some cases, that is true.  There are 
some children, such as Larry and Gary Bass, 
who are, in fact, brutally abused, raped, tor-
tured, beaten, starved and sometimes mur-
dered.  These are children who must be 
found, rescued, and immediately removed 
from their homes. 
 But most children who enter the sys-
tem are nothing like that.  Nationwide and in 
Missouri, the vast majority of cases involve 
no physical or sexual abuse at all, they in-
volve neglect. 
 Of course, neglect also can be ago-
nizing and life-threatening for a child.  
Locking a child in a closet is neglect, starv-
ing a child is neglect, leaving a child alone 
to vacation in Acapulco is neglect. 
 But in Missouri and most other 
states, poverty itself is defined as “neglect.” 
Under Missouri law neglect is defined as 
“failure to provide, by those responsible for 
the care, custody and control of the child, 
the proper or necessary support, education 
as required by law, nutrition or medical, sur-
gical or any other care necessary for the 
child’s well-being.” 
 There is probably no poor family in 
the state which has not at some point been 
guilty of “neglect” by that definition.  Which 
of those families gets caught up in the DFS 

net and which escapes may be a matter of 
nothing more than chance. 
   

 " R e m o v i n g c h i l d r e nb e c a u s e i t i s b e t t e r t o b e ‘ s a f et h a n s o r r y , ’ a s l o g a n t h a t Ib e l i e v e h a s n o p l a c e i n c h i l dp r o t e c t i o n , m a y b e a g o o dw a y t o a v o i d b l a c k h e a d l i n e s .I t i s a l s o a g o o d w a y t ot r a u m a t i z e a c h i l d f o r l i f e . "
--Judge Frederica Brenneman  

 

 
Thus, if Dominic James and Larry 

and Gary Bass are at two ends of a contin-
uum, the cases seen by DFS workers more 
often will be closer to the James end of the 
continuum than the Bass end.  Other cases 
fall on a broad continuum between the ex-
tremes, the birth parents neither all victim 
nor all villain. 
 There is evidence for this from all 
over the country: 

 • A study of "boarder babies,"  
children who spent months in hospitals, 
found that the biggest single factor causing 
their forced hospital stays was lack of 
housing.26 

 • Families struggling to keep their 
children out of foster care are stymied by 
two major problems: homelessness and low 
public assistance grants, according to two 
New York City studies.27 

 • A study of "lack of supervision" 
cases by the Child Welfare League of 
America found that in 52 percent of the 
cases studied, the service needed most were 
what one might expect -- day care or 
babysitting.28  But the "service" offered 
most often was foster care. 
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 • Courts in New York City and 
Illinois found that families repeatedly were 
kept apart solely because they lacked decent 
housing. 
  “ T h e c h i l d w e l f a r es y s t e m s e e m s q u i c k , i n s o m ei n s t a n c e s , t o r e m o v e c h i l d r e nf r o m n a t u r a l p a r e n t s w i t h o u tt h e b e n e f i t o f a d e q u a t e f a m i l ys u p p o r t e f f o r t s . ”- - R e p o r t o f t h e I n v e s t i g a t i o n o f t h e C h i l d W e l f a r eS y s t e m i n G r e e n e C o u n t y , M i s s o u r i
 

 • In Washington, D.C., where the 
foster care system was run for several years 
by the federal courts, the first receiver 
named by the court to run the agency found 
that between one-third and one-half of 
D.C.'s foster children could be returned to 
their parents immediately -- if they just had 
a decent place to live.29  

 • In California, homeless children 
were given emergency shelter only on 
condition that they be separated from their 
parents, until a successful lawsuit put an end 
to the practice.30 

 • The National Commission on 
Children, one of the most distinguished 
groups ever convened to study these issues, 
found that children often are removed from 
their families "prematurely or unnecessarily" 
because federal aid formulas give states "a 
strong financial incentive" to do so rather 
than provide services to keep families 
together.31  
 In Missouri, the St. Louis Post-
Dispatch reports that one reason Judge 
Block wants to open her court to the public 
is so that people might be more willing to 
“support money for housing if they saw 
families at risk of losing their children to 

foster care simply because they are 
homeless.”32 

______ 
 

 It has been argued that people really 
shouldn’t pay much attention to all those 
families who waited hours for just five 
minutes to tell legislators or others what had 
happened to them, at various hearings that 
sometimes went on for six hours or more; 
the implication being that they’re probably 
mostly a bunch of child abusers anyway. 
 But Judge Frank Conley and Richard 
Dunn are not child abusers.  They were 
asked by Governor Holden to examine the 
system in Greene County.  Conley is a 
retired judge, Dunn’s past jobs include 
running Boys Town of Missouri.  People 
who run institutions for foster children do 
not generally have a bias in favor of birth 
families.  And Judge Block has praised 
Conley and Dunn’s report, calling its 
recommendations “sound, thoughtful and 
comprehensive.”33 
 Among the report’s conclusions: 

 •“The child welfare system seems 
quick, in some instances, to remove children 
from natural parents without the benefit of 
adequate family support efforts.” 

 • “After the child is removed from 
the home, there is little evidence of 
reunification efforts by DFS or the courts.  
Any reunification efforts that do occur 
appear to be complicated by the unrealistic 
expectations for parents by the court.” 

 • “Available treatment services for 
children and families are not incorporated 
into wraparound programs due to lack of 
funding and/or coordination.” 

 • “Examples were found involving 
unilateral decisions being made by DFS 
relative to removal and placement outside 
the state without court action and a failure to 
follow DFS guidelines and rules.”34  
 Still another indication of wrongful 
removal comes from DFS’ own annual 
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report concerning its version of an Intensive 
Family Preservation Services Program, 
known in Missouri as Intensive In-home 
Services. 
 This program is intended to be for 
children who otherwise would be placed in 
foster care.  According to the most recent 

program report available on the Department 
of Social Services website, from the 2001 
fiscal year, 276 Missouri children were 
placed in foster care simply because this 
program was not available as an 
alternative.35  

 

Justice Limbaugh’s typical (or is it “extreme”?) case 
 
 Justice Stephen Limbaugh’s “State of the Judiciary” speech might better 
have been characterized as a “defense of taking away so many children” speech.  
And perhaps on the theory that the best defense is a good offense, Justice 
Limbaugh, a former juvenile court judge, tarred birth parents with a very broad 
brush. 
 
 In contrast, he portrays a foster-care fantasyland in which “the salvation is 
that …when the system works properly the children will be removed and placed in 
a nurturing and loving foster care setting…” 
 
 Justice Limbaugh appears to be a dedicated and concerned jurist, who 
cared deeply about the children and families who came before him, and truly 

wanted to help them. 
 
 But as the cases speed by and families are boiled down to the reports 
prepared by DFS and the juvenile office, it’s far too easy to view these families 
only as a collection of pathologies; ignoring all dimensions of their character, in 
particular their strengths.  As a result, Justice Limbaugh both overstates the 
pathology of the typical birth parent and understates the harm of foster care. 
 
 The evidence presented in this report, and the evidence compiled by 
former judge Frank Conley and Richard Dunn show that in a great many “typical” 
cases, the children are not “clearly in danger.”  And, the notion that a child might 
love a deeply-flawed parent and therefore be severely harmed by removal appears 
entirely absent from his reasoning. 

 
 Most revealing is Justice Limbaugh’s description of one case he handled in 
juvenile court. 
 
 On the one hand, he implies that this is a less serious case than others he 
calls “typical.”  But at another point, he calls the case “extreme.”  Below are 
excerpts from that portion of his speech interspersed with our comments.  Justice 
Limbaugh writes: 
 

“I recall, in particular, a case I had as a juvenile court judge involving an 18-
year old woman -- an 18-year-old girl -- who already had five children by five dif-
ferent fathers. This is no exaggeration! She was not a drug addict or an alcoholic, 
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nor did she abuse her kids or allow others to harm them, at least physically, and 
those facts dictated against removing the kids.”  

 
Comment: In truth, those facts indicate an enormous reservoir of strength 

which, if properly tapped, could have turned that mother around long before Jus-
tice Limbaugh saw her. 

 

“But her home was a revolving door for boyfriends who were often 
drugged or drunken, and she and the kids survived on little more than food 
stamps, Medicaid, and family housing subsidies.  She had few parenting skills, 
just an eighth-grade education, and no relatives she could count on, and, as you 
would expect, most of the time she was rather desperate.” 

 
Comment: Is the act of receiving public assistance a character flaw that 

makes one a “bad mother?”  And isn’t a woman with no education and no skills 
sometimes going to feel so “desperate” that she’ll stay with a drugged or drunken 
boyfriend? 

 
 “DFS efforts to teach parenting skills and household management were 

only marginally successful.” 

 
Comment: DFS’ efforts probably involved traditional “counseling” and 

“parent education” which only added to her burdens, instead of real help to build  
a support system to replace the one she lacked.  She also would have benefited 
from concrete help – like a worker who actually rolled up her sleeves and helped 
with the cleaning while providing the “counseling” and “parent education.”  (See 
the description of Intensive Family Preservation Services on page 47). 
 

“Under any conception of ‘the best interests of the children’ -- the legal 
standard by which all court interventions are governed -- the children should have 
been removed. And from time to time, they were removed, and more than once at 
the request of the mother, herself. The likelihood was that those kids would flour-
ish in most any other environment, and that they would only fail with their 

mother.” 
 

Comment: On the contrary, these children almost certainly would have 
been split from each other as well as a mother who clearly loved them.  They 
probably would have bounced from foster home to foster home, emerging years 
later unable to love or trust anyone.  And at least one of the children almost cer-
tainly would have been abused in foster care. (See “How safe is foster care?” 
page 17). In contrast, with the right kind of help, the chances are good that the 
children and the mother could flourish together. 

 
  “But a competing presumption of law in effect at the time of the case re-
quired all-out efforts for reunification of the family -- which meant that the kids 

stayed with the mother.” 
 
 Comment: Actually, only “reasonable” efforts were, and are, required.  It is, 
perhaps, fortunate that Justice Limbaugh interpreted the law differently, since in 
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the absence of a belief that “all out” efforts were required, it seems he would have 
destroyed this family, when the right kind of “reasonable efforts” almost certainly 
would have saved it early on.   
 
  “Under the law, then as now, kids are to be taken from their homes only if 
they are abused or neglected, not if the parents are poor and uneducated. And so 
it was, that for many months, until I left for my new position on the Supreme 

Court, I supported the rather valiant efforts of the juvenile officers and DFS work-
ers on the outside chance that the young mother might eventually learn to ade-
quately care for her own children. …” 
 

[Justice Limbaugh asked the juvenile officer who handled the case for an 
update].  “And he told me this: Ten and a half years, and two more kids later, she 
is alive and well, she is stable and relatively self-supporting, and she has a job -- a 
full-time job! -- a job working for a sheriff's department across the river in Illinois, 
and even the kids have enjoyed a fair measure of success!  My goodness, how 
would it be if all the other families like hers fared half so well! But in my experi-
ence, unfortunately it is not that way. There are many failures, and the successful 
preservation of families, at least in the extreme cases like hers, is more the excep-
tion than the rule.” 

 
 COMMENT: But it could become the rule, with a different approach.  Justice 
Limbaugh does not say how this woman turned her life around.  Perhaps it was 
just good luck.  But another possibility is this: Someone, somewhere finally saw 
in her the strength that DFS, the juvenile office, and Justice Limbaugh never no-
ticed.  Perhaps it was a friend or a neighbor, perhaps it was a formal helper, with a 
private agency, perhaps it was a good, perceptive DFS worker. 
 
 Whoever it may have been, perhaps that person finally gave this mother 
what she had gotten from no one else, something poor people almost never get: 
Respect.  Perhaps for the first time, someone offered a genuine helping hand in-
stead of a wagging finger.  Perhaps this person offered the basic, concrete help 
this mother needed to provide a foundation of necessities, so she then could deal 
with her other problems, get more education, get a job – and not have to rely on a 
succession of men.  
 
 Provide that kind of help to all the other similar cases – be they “typical” or 
“extreme,” and the successful preservation of families would become the rule in 
Missouri instead of the exception.  

 

 
Is foster care safe?  
 
 The cases cited in these state and na-
tional reports are the cases for which re-
moval is not necessary; these are the cases 
for which there are interventions that are not  

only more humane and less expensive than 
foster care, but safer than foster care as well. 

For these children, there is no danger 
at home that outweighs the emotional suffer-
ing caused by removal itself.  And there is 
no danger in the home that matches the risk 
of abuse in foster care itself. 
 And that is why, when the state audi-
tor blithely tells us that more children die in  
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their own homes than in foster care, she is 
engaging in statistics abuse. 
 As noted earlier, nationwide, the rea-
son more children die in their own homes  
 
than in foster care is simply that more chil-
dren live in their own homes than in foster 
care.  To understand the risks, one has to 
look at the proportion of deaths, not the raw 
numbers.  Federal data show that a child is 
more than three times as likely to die of 
child abuse in foster care than in the general 
population.36 
 Some have argued that “the general 
population” is the wrong comparison, since 
children removed from their homes pre-
sumably come from a population that is 
more at risk of abuse.  To some extent that is 
true; but recall the definition of “neglect” 
under Missouri law and how it could en-
compass almost any poor family.  The popu-
lation from which children are removed is  
closer to the general population than defend-
ers of the take-the-child-and-run approach 
would like to believe.  And this population 
would have to be more than three times 
more dangerous than the general population 
for the average risk of fatal abuse to equal  
the risk of such abuse in foster care. 
 On the other hand, there are limits to 
the usefulness of almost any conclusion 
based on fatalities (a lesson the state auditor 
has yet to learn, as will be discussed later in 
this report).  The raw number of child abuse 
fatalities in foster care, even nationwide, is 
so low that the data need to be looked at 
with caution. 
 But there are other data which raise 
serious concerns about the safety of foster 
care. 

 • A study of reported abuse in 
Baltimore, found the rate of "substantiated" 
cases of sexual abuse in foster care more 
than four times higher than the rate in the 
general population.37  

 • Using the same methodology, an 
Indiana study found three times more 
physical abuse and twice the rate of sexual 
abuse in foster homes than was found in the 
general population.  In group homes there 
was more than ten times the rate of physical 
abuse and more than 28 times the rate of 
sexual abuse as in the general population, in 
part because so many children in the homes 
abused each other.38 
 Those studies deal only with 
reported maltreatment.  The actual amount 
of abuse in foster care is likely to be far 
higher, since when abuse is reported in 
foster care, agencies are, in effect, 
investigating themselves, giving them an 
enormous incentive to see no evil, hear no 
evil, speak no evil, and write no evil in the 
case file. 

 • In New York City, for example, 
where Children's Rights Inc. settled a 
lawsuit against the child welfare system, 
they have found that "abuse or neglect by 
foster parents is not investigated because 
[agencies] tolerate behavior from foster 
parents which would be unacceptable by 
birth parents."39  

 • A lawyer who represents children 
in Broward County, Florida, said, in a sworn 
affidavit, that over a period of just 18 
months he was made personally aware of 50 
instances of child-on-child sexual abuse 
involving more than 100 Broward County 
foster children.  The official number during 
this same period: Seven – because until what 
the lawyer called “an epidemic of child-on-
child sexual abuse” was exposed, the child 
abuse hotline didn’t accept reports of such 
abuse.40 
 Studies not limited to official reports 
produce even more alarming results.   

 • Another Baltimore study, this one 
examining case records, found abuse in 28 
percent of the foster homes studied -- more 
than one in four.41  
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 • Even what is said to be a model 
foster care program, where caseloads are 
kept low and workers and foster parents get 
special training, is not immune.  When 
alumni of the Casey Family Program were 
interviewed, 24 percent of the girls said they 
were victims of actual or attempted sexual 
abuse in foster care. And this study asked 
only about abuse in the one foster home the 
children had been in the longest.  A child 
who had been moved from a foster home 
precisely because she had been abused there 
after only a short stay would not even be 
counted.42 
  

 T h e t r a g i c p a r a d o x o ff o s t e r c a r e i s t h a t t h e m o r e i t sp r o p o n e n t s g e t t h e i r w a y a n dp u t m o r e c h i l d r e n i n t o i t , t h el e s s s a f e i t b e c o m e s .
 

 
 Officials at the program say they 
have since lowered the rate of all forms of 
abuse to “only” 12 percent, but this is based 
on an in-house survey of the program’s own 
caseworkers, not outside interviews with the 
children themselves.43 

This does not mean that all, or even 
many, foster parents are abusive.  The over-
whelming majority do the best they can for 
the children in their care -- like the over-
whelming majority of parents, period.  But 
the abusive minority is large enough to 
cause serious concern.  

And abuse in foster care does not 
always mean abuse by foster parents.  As the 
Indiana study and the Broward County  data 
indicate, it can be caused by foster children 
abusing each other.  The more a system is 
overwhelmed with children who don’t need 
to be there in the first place, the greater the 
temptation to overcrowd foster homes and 

lower standards for foster parents.  The 
tragic paradox of foster care is that the more 
its proponents get their way and put more 
children into it, the less safe it becomes.   
  

Compare the record of foster care to 
the record of Intensive Family Preservation 
Services programs which, like foster care, 
serve an “at risk” child population. The first 
such program, Homebuilders, in Washington 
State, has served 12,000 families since 1982.  
No child has ever died during a Homebuild-
ers intervention and only one child has ever 
died afterwards, more than 15 years ago.44 

Michigan has the nation's largest In-
tensive Family Preservation Services pro-
gram.  It rigorously follows the Homebuild-
ers model. Since 1988, the program has 
served 100,000 children.  During the first 
two years, two children died during the in-
tervention.  Since then, there has not been a 
single fatality.45 In contrast, during a time 
when Illinois got caught up in a frenzy of 
child removal and effectively abandoned 
family preservation, there were five child 
abuse deaths in foster care in just one year.46  
That’s part of the reason Illinois subse-
quently reversed course. 
 Some of the best evidence of the 
safety of approaches that emphasize family 
preservation can be found in the real-world 
experience of the relatively few communi-
ties that have embraced it.  (See “Four 
places that get child welfare right,” page 
24). 

 
Children, not averages 
 
 Although we believe that, on aver-
age, real family preservation programs are 
safer than foster care, in one sense, boiling 
this debate down to averages – as the state 
auditor has tried to do -- misses the point. 
 Several studies suggest that there is 
some kind of abuse in about one in four fos-
ter homes.  Many foster children wind up 
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bounced from foster home to foster home, 
increasing the odds of winding up in a foster 
home that is abusive. 
 But even though we believe family 
preservation is, on average, safer, advocates 
of family preservation do not believe that it 
is right for every child.  When caseworkers 
are sure that a child has been brutally beaten 
or sexually assaulted or tortured, the odds of 
safety – for that particular child – are better 
in foster care. 
 Conversely, in the many cases in 
which poverty is confused with “neglect” 
and many of the “in-between” cases, the 
odds of safety are better in a real family 
preservation program.  That’s the reality that 
the state auditor’s rhetoric seeks to obscure.  

 

The limits of “known  
to the system” 
 
 It is probably the most shocking sta-
tistic in all of child welfare.  It also is proba-
bly the most misleading.  It’s the one about 
the proportion of fatalities, or other abuse, 
involving children previously “known to the 
system.” 
 When the state auditor tells us that 
70 percent of Missouri child abuse fatalities 
over the past five years – 103 of 147 -- in-
volved children “known to the system” it 
conjures up a mental image of something 
very different from the actual meaning of 
the number: It sounds like 70 percent of the 
children the system heard about wound up 
dead. 
 Even when we know in our heads 
that this is not what the number means, it is 
hard to shake that feeling.  At a minimum, it 
sounds like workers are constantly ignoring 
obvious signs of maltreatment and leaving 
children to die. 
 And that is simply not true. 
 For example, suppose in a hypotheti-
cal community 10,000 children were in 
some way “known to the system” and one of 

them died of child abuse.  In the same com-
munity, one other child also died of child 
abuse.  One could write a headline declaring 
that “50 percent of child abuse deaths in-
volved children “known to the system.”  Or 
one could say that 9,999 out of 10,000 chil-
dren “known to the system” were protected. 
 Now, let’s try it with some real num-
bers from Missouri. 

According to the federal govern-
ment, there were 47,881 "screened-in" re-
ports of child abuse in Missouri in 2000, 
meaning at least 47,881 reports where 
someone from DFS made contact with the 
family.47  Each report may involve more 
than one child - on the other hand, some 
children are subject to more than one report.   

If the 2000 figure is about average 
for the time period studied by the state audi-
tor, then over five years 239,405 reports 
were investigated and the families con-
tacted.  That's a lot of children "known to 
the system."  

The state auditor uses a stricter defi-
nition, however.  To be considered “known 
to the system, she uses only cases in which 
the family has been contacted more than 
once.  Federal data don’t break down the 
number of times each family is contacted, so 
we do not know how many of the children 
represented in the 239,405 reports were con-
tacted more than once.  But if only five per-
cent of these reports represent instances in 
which a child was seen more than once, that 
would be nearly 12,000 children.  If 103 of 
those children subsequently died, that means 
that, in terms of avoiding a fatality, DFS got 
it right about 99 percent of the time. 

In some cases among the 103, the 
children almost certainly died after what 
were repeated, detailed warnings that inves-
tigators never should have missed; cases 
with more red flags than a Soviet May Day 
parade.   But it is likely that in many other 
cases, what the workers found did not indi-
cate that the parent was likely to kill the 
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child.  In fact, it is likely that what the 
worker found was exactly the same as what 
workers found in ten, 50, 100, maybe a 
thousand other homes.  How were the work-
ers to know which one in 10, 50, 100 or a 
thousand would escalate into a fatality? 

Of course, those other cases un-
doubtedly include some in which the child 
was not killed, but other abuse was missed.  
But again, that usually happens because 
workers are too busy to do a complete inves-
tigation – and that is a problem made worse 
by taking many children needlessly.   

Using the proportion of children 
“known to the system” as a guide to any-
thing may be particularly dubious in Mis-
souri.  That’s because Missouri is almost the 
child abuse reporting capital of America. 

Nationwide in 2000, the last year for 
which figures are available, for every thou-
sand children, there were 38.7 reports alleg-
ing child abuse phoned in to child abuse hot-
lines.  In Missouri there were 73.2 such re-
ports.  Only in Alaska were more children 
reported as maltreated. 

All states screen out a certain propor-
tion of reports.  When looking only at re-
ports passed on for investigation, the na-
tional average is 24 per thousand.  Missouri 
again is well above average at 33.5 per thou-
sand.48  In addition, there are some circum-
stances in which a child in a case that is 
“screened out” still might become “known 
to the system.”*   

NCCPR will take second place to no 
organization in demanding that, when it 
comes to avoiding child abuse fatali-
ties, DFS never stop trying to reach 100 per-
cent success.  But if fatalities among chil-

                                                 
* For example, as is discussed later in this 

report, in cases where a “mandated reporter” files a 
report that is screened out, the information still is 
passed on to the appropriate county DFS office which 
has discretion concerning what to do with the infor-
mation.  It is not clear if these cases are included in 
the state auditor’s figures. 
 

dren “known to the system” is to be the only 
criterion by which DFS is measured, it will 
only wind up making the entire system 
worse. 
 Again, there are limits to conclusions 
that can be drawn by examining fatalities.  
But it is not advocates of family preserva-
tion who have chosen that measure above all 
others, it is our opponents, like the state aud-
itor.  And at times, she has taken the meas-
ure to absurd extremes. 
 

The limits of fatalities 
as a measurement 
 

 The basic reason there are limits to 
what can be proven by referring to child 
abuse fatalities is, in fact, good news: 
Though every fatality is a tragedy, and, 
again, the goal should be to reduce the num-
ber to zero, the number of fatalities in any 
one jurisdiction typically is too small to 
draw conclusions. 
 It is a number that can rise or fall 
based on circumstances entirely beyond the 
control of a child welfare agency. 
 This can be seen in an example from 
criminal justice that most readers will re-
member.  In a typical year, there are about 
20 homicides in Montgomery County, 
Maryland.  Decades from now, when jour-
nalists and scholars look back on 2002, they 
are likely to find a figure that, in percentage 
terms, is much higher.  Will those journalists 
and scholars conclude that in 2002 the po-
lice force in the county must have been a 
dreadful failure, filled with incompetent of-
ficers and leadership?  Or will they remem-
ber that this was the year when one pair of 
snipers allegedly was responsible for so 
many murders in the county that it created a 
spike in the homicide rate? 
 But if trying to make a judgment 
based on 20 fatalities a year is problematic – 
and that’s just about the total number of 
child abuse deaths “known to the system” 
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that typically occur in Missouri, -- trying to 
make such a judgment based on three deaths 
over five years is ludicrous.  Indeed, it is 
still another act of statistics abuse. 
 But that is exactly what the state 
auditor has done. 
  Noting that Greene County, in par-
ticular, has come under fire for its high 
proportion of children in foster care, the 
auditor said that the county had fewer fa-
talities among children known to the sys-
tem than the state average. Therefore, she 
said, "It looks to me like they might be do-
ing a better job of protecting children."49 
  Greene County had a grand total of 
three deaths of children previously known 
to the system over the past five years.  It is 
unlikely that there is a statistician in Amer-
ica who would claim that that number 
could be used to prove anything about any-
thing. 
  Indeed, had there happened to have 
been just one more such fatality during this 
period, Greene County’s proportion of such 
fatalities would have been slightly above 
the state average.  Would the state auditor 
then have rushed to reconsider her en-
dorsement of Greene County’s take-the-
child-and-run approach and say that Greene 
County children were more endangered 
than their counterparts elsewhere? 
 And if the state auditor is serious 
about suggesting that Greene County is a 
model, it raises another question: 
 If the entire state kept children in 
foster care at the rate they are held in 
Greene County, another 12,000 children 
would have to be taken away. 
 Where would the state auditor like 
to put them? 

Of course one of the three Greene 
County fatalities “known to the system” 
was Dominic James.  Or, to use numbers 
the way the state auditor has been using 
them: 33 percent of the Greene County fa-
talities known to the system were in foster 

care.  But only 1.6 percent of Greene 
County’s children are in foster care.  To 
then conclude that a Greene County child is 
20 times more likely to die in foster care 
than in the general population would be an 
absurd misuse of data.  But no more absurd 
than the auditor’s conclusion about child 
safety in the county. 
   

 I f t h e e n t i r e s t a t e k e p tc h i l d r e n i n f o s t e r c a r e a t t h er a t e t h e y a r e h e l d i n G r e e n eC o u n t y , a n o t h e r 1 2 , 0 0 0 c h i l -d r e n w o u l d h a v e t o b e t a k e na w a y . W h e r e w o u l d t h e s t a t ea u d i t o r l i k e t o p u t t h e m ?
 

 
And it is not even clear that the state 

auditor’s figures are accurate.  Using data 
from county child fatality review boards,  
the auditor said that there had been five fa-
talities among foster children, but in two of 
them, the foster children were with their 
birth parents at the time.  That leaves three, 
including Constance Porter and Dominic 
James. 
  But in 2000, according to a DFS in-
vestigation, two children, aged two and six,  
died in a fire at a Kansas City group home.  
DFS said the fire was set by a nine-year-old 
who poured lighter fluid on some stuffed 
animals, then ignited a piece of paper on a 
gas stove and threw it on the toys.  Only 
one staffer was on duty – state regulations 
require two – and she was asleep; the regu-
lations require at least one worker to be 
awake at all times. 
  This case may not have fit review 
board criteria for an abuse or neglect fatal-
ity and the auditor may not have known 
about it.  (Though it happened in the state 
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auditor’s home county, and the story was 
on the front page of her hometown paper.50) 
  But if a birth parent previously 
known to the system had let her own young 
child have easy access to lighter fluid, and 
been asleep during the fire that followed, it 
is likely that the auditor would have con-
sidered this neglect. 
  So if one were prone to throw 
around big percentages involving small 
numbers the way the state auditor does, one 
could argue that the state auditor underes-
timated foster care fatalities by 40 percent. 
 

Foster care panics 
 

   There are a few jurisdictions that 
are so large and a pattern has emerged 
among them that is so consistent, that they 
do lend themselves to one conclusion about 
fatalities:  They go up, instead of down, 
when a community goes through a “foster 
care panic.” 
  Such panics occur after the well-
publicized death of a child previously 
“known to the system.”  Every caseworker 
fears having the next such case on her 
caseload, so she rushes to tear away huge 
numbers of additional children from their 
homes. 
  The following chart illustrates the 
impact of a foster care panic in Missouri. 
 
FISCAL CHILDREN INCREASE OVER 

 YEAR   REMOVED PREVIOUS YEAR 

  DURING YR. 1 9 9 7 6 5 4 81 9 9 8 6 6 5 2 1 0 41 9 9 9 6 7 1 2 6 0
2000 7346  634 2 0 0 1 7 4 2 5 7 92 0 0 2 7 5 7 2 1 4 7S o u r c e : M i s s o u r i D i v i s i o n o f F a m i l y S e r v i c e s ,

Missouri Chil-
dren’s Services Reports

f o r F i s c a l y e a r s 1 9 9 7 t h r o u g h 2 0 0 1a n d M i s s o u r i D i v i s i o n o f F a m i l y S e r v i c e s ,
Children’s Ser-

vices Management Report
, J a n u a r y 2 0 0 3 , c h a r t , p a g e 5 2 . .

Why the huge jump in the 2000 fis-
cal year?  Because that time period includes  

October, 1999, when Larry and Gary Bass, 
children well known to the system, died in 
their own home. 
 In other localities, foster care panics 
have been even more dramatic. 
 Illinois: In April, 1993, three-year-
old Joseph Wallace was killed by his 
mother.  Joseph was "known to the system."  
"Family preservation" quickly became the 
scapegoat.  It was attacked relentlessly by 
politicians and much of the media -- even 
though most of the programs in Illinois bore 
little resemblance to the effective models 
used in other states – and even though one 
of the few people to oppose Joseph’s return 
was a family preservation worker. 
 As a result, workers and judges 
became terrified to leave or return any child 
home for fear of becoming the next target of 
politicians and the Chicago media.  Almost 
all efforts to keep families together were 
effectively abandoned amid claims that such 
efforts contradict "child protection."   
 The Illinois foster care population 
soared from 33,088 before Joseph died, to 
more than 51,000 in 1997.51 
 But instead of saving lives, child 
abuse deaths went up, because workers were 
so overwhelmed with children who didn’t 
need to be in foster care that they missed 
more children in real danger.  Fatalities 
soared from 78 before family preservation 
was abandoned to 82 the first year after, to 
91 in fiscal 1997.52    
 Then Illinois reversed course, 
reduced its foster care population and 
improved child safety.  (See “Four places 
getting child welfare right,” page 24). 
 New York City.  Again, this time in 
late 1995, a child “known to the system” 
died.  Again officials blamed “family 
preservation.”  Once again, the attacks set 
off a foster care panic, overwhelming the 
system.  The result: Thousands of children 
were forced to sleep, often on chairs and 
floors, in a violence-plagued, emergency 
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makeshift shelter created from city offices,53 
a four-year-old foster child was beaten and 
starved to death in a foster home opened by 
one private agency, apparently desperate for 
beds, after another had closed it down.54  
  

 S i n c e t h e r e a l r e a s o nc h i l d r e n “ k n o w n t o t h es y s t e m ” s o m e t i m e s d i eu s u a l l y i s b e c a u s e w o r k e r sa r e o v e r w h e l m e d ,o v e r w h e l m i n g t h e m s o m em o r e i s b o u n d t o m a k e t h i n g sw o r s e .
 

 
 Between 1996 and 1998, the number 
of children taken from their parents over the 
course of a year increased by 50 percent55 
and so did deaths of children previously 
“known to the system.”56  Then, as in 
Illinois, officials realized that the take-the-
child-and-run approach had failed, so they 
reversed course, and that led to dramatic 
improvements.  
 Florida:  The death of a child 
“known to the system” and the appointment 
of a state child welfare agency chief whose 
views appear to have been identical to those 
of the current Missouri State Auditor 
combined to set off a foster care panic in 
1999.  Again, the foster care population 
soared.  And again, deaths of children 
“known to the system” increased, from an 
average of 25 per year in the four years 
before the Florida Foster Care Panic to 30 in 
1999, 30 again in 2000 and 35 in 2001.57  
 None of this is surprising.  Since the 
real reason children “known to the system” 
sometimes die usually is because workers 
are overwhelmed, overwhelming them some 
more is bound to make things worse. 

 These data don't prove that child 
abuse deaths always will go up when family 
preservation is abandoned or curtailed.  But 
critics of family preservation, like the state 
auditor premise their entire “sacrificed on 
the alter…” argument on the assumption that 
if family preservation is eliminated, or at 
least drastically curtailed, such deaths will 
decrease. 
 At a minimum, the results of foster 
care panics in Illinois, New York and 
Florida -- particularly when compared to 
success stories like those discussed below -- 
suggest that it's the people who want to 
abandon family preservation who have a lot 
of explaining to do.  It's time for the burden 
of proof to shift from those who want to 
keep more children with their parents to 
those who want to take them away. 
 

You’re only damned if you don’t 
 
 Foster care panics also illustrate one 
of the most common myths in child welfare 
– one repeated over and over by casework-
ers – that they are condemned if they take 
away too many children as well as if they 
leave children in dangerous homes.  In 
other words, they’re supposedly damned if 
they do and damned if they don’t. 

Sometimes, such disingenuousness 
goes all the way to the top. 
 Shortly before she resigned, Kathy 
Martin, then Director of the Missouri De-
partment of Social Services, said: 
 “No matter where in the state you 
go, you have half the people saying you in-
tervene too often, that you are too abusive 
with your powers.  Then you have the other 
half saying you’re not stepping up to the 
plate enough, that you’re not reading all the 
signals and signs.”58 
 Here’s what Martin didn’t say, and 
every frontline worker knows: 
 If a worker leaves even one child in 
a dangerous home and something goes 
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wrong, that worker can be fired, suspended, 
demoted, and/or attacked in the media.  But 
the same worker can take hundreds of chil-
dren needlessly from their homes and while 
the department as a whole might be criti-
cized in reports like this one, nothing at all 
will happen to the caseworker. 

 In every meaningful way, when it 
comes to taking away children, workers are 
not damned if they do and damned if they 
don’t.  They are only damned if they don’t. 
  

Four places getting child welfare right 
 
 The failures in Missouri are typical.  Some child welfare systems are worse, 
some are a little better.  Very, very few systems are getting child welfare right – or 
at least making significant progress. 

 
 The few success stories in child welfare have one thing in common: They oc-
cur in places that have rejected the take-the-child-and-run approach, and em-
braced safe, proven programs to keep families together.  They have proven that 
“family preservation” and “child safety” are not in conflict.  On the contrary, they 
have proven that you can’t have child safety without family preservation. 
 

ALABAMA: Thanks to a lawsuit that led to a landmark consent decree, Ala-
bama is rebuilding its entire child welfare system to emphasize keeping families 
together.  In the counties that have reformed their systems, far fewer children are 
taken away, the rate of reabuse of children left in their own homes has been cut in 
half, and an independent, court-appointed monitor has found that children are 
safer now than they were before the changes. 

 
PITTSBURGH: In the mid-1990s, the county-run child welfare system in Pitts-

burgh and surrounding Allegheny County, Pa. was typically mediocre, or worse.  
Foster care placements were soaring and those in charge insisted every one of 
those placements was necessary.  New leadership changed all that.   

 
Since 1997, the foster care population has been cut by 30 percent.  When chil-

dren must be placed, more than half stay with relatives and siblings are kept to-
gether 82 percent of the time.  They’ve done it by tripling the budget for primary 
prevention, more than doubling the budget for family preservation, embracing in-
novations like the Annie E. Casey Foundation’s Family to Family program and 
adding elements of their own, such as housing counselors in every child welfare 

office so families aren’t destroyed because of housing problems.  And as in Ala-
bama, children are safer.  Reabuse of children left in their own homes has de-
clined.  And since January, 1997, there has been only one child abuse fatality in a 
family previously known to the agency. 

 
 ILLINOIS: As noted earlier in this report, at the height of the foster care panic, 
the Illinois foster care population reached 51,000.  A child was more likely to be in 
foster care in Illinois than anyplace else in the country.  Today, the Illinois foster 
care population is under 22,000.   
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 But contrary to popular belief, this did not happen primarily because of adop-
tion.  And it was not a result of simply turning over cases to private agencies. 
 
 Adoption was a part of the Illinois success story – in particular, an emphasis 
on letting extended family members adopt the children in their care or keep them 
under a form of permanence called “subsidized guardianship.”  But the largest 
single change in Illinois was a reduction in the number of children coming into 

care in the first place.   
 
 When the foster care panic was at its worst, the state child welfare agency took 
away 9,037 children in one year.  By the 2002 fiscal year, removals in Illinois had 
dropped to 4,943.59  At the same time, both the state agency’s own data60 and an 
independent evaluation from the University of Illinois have found that child safety 
has improved.   Indeed, University of Illinois Prof. Mark Testa told the St. Louis 
Post-Dispatch that, as the story put it: “Children are safer now than they were 
when the state had far more foster children.”61 
 
 The reason for this success, however, is not because the state turned over fos-
ter care to private agencies.  Back when Illinois had one of the worst foster care 
systems in the country, most foster care already was provided by private agen-

cies.  The key to Illinois’ success, described in more detail later in this report, was 
changing the financial incentives under which these agencies operate. 
 
 NEW YORK CITY: New York City has followed a pattern similar to Illinois.  
First, foster care panic and failure, then success through family preservation. 
 
 The settlement of a class-action lawsuit called for creation of an advisory 
panel of national experts.  They persuaded the head of the city’s child welfare 
agency to take their advice, change course, and do far more to keep families to-
gether.  The number of children taken away over the course of a year is now below 
where it was before the panic62 and the proportion of children returned home who 
have to be placed in foster care again has declined,63 indicating that the reduction 
in the foster care population did not compromise safety. 

 
 The head of the child welfare agency for much of this time, Nicholas Scop-
petta, began his tenure holding views much like those of the Missouri State Audi-
tor.  But by the time he was getting ready to leave the job, in August, 2001, Scop-
petta was telling The New York Times: “I'm absolutely convinced we have too 
many children in foster care.”64 

________ 
 

 Some have pointed out that Illinois has been much in the news because of re-
cent horror story cases.  This time the horrors involve foster and adoptive homes, 
not children left with their birth parents. 
 

 But that could change tomorrow. 
 
 All of the problems that plague the worst child welfare systems in the country 
also happen in the best such systems – but they happen less often. 
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 To suggest that a system has not reformed because terrible things sometimes 
still happen to children is like saying that a police department has not improved 
because crime still exists. 

 

 
Privatization: the great 
irrelevancy 
 
 In New York City almost all foster 
care is provided by scores of private agen-
cies.  It’s been that way for 150 years. For 
the past four of those years, there has been 
significant improvement. For most of the  
previous 146, child welfare in New York 
City was lousy. 
 It also was lousy in Illinois before 
the recent reforms, and, as noted earlier, for  
much of that state’s history, most foster care 
was provided by private agencies. 
 Turning more child welfare services 
over to private agencies in Missouri will 
solve nothing.  It won’t make services 
worse, but it won’t make them better either. 
 But there is a way to use privatiza-
tion to improve a child welfare system. The 
key to making privatization work is one, 
simple concept: You get what you pay for. 
 In most of the country, private agen-
cies are told that their first job is to return 
children safely to their birth parents or, if 
that is not possible, work to find the children 
adoptive homes.  But the more they succeed 
at that, the more they are penalized finan-
cially.  That’s because, typically, agencies 
are paid for each day they keep a child in 
foster care.  If they do what they’re sup-
posed to do – find permanent homes for the 
children – the payment stops. 
 Much has been said about the prob-
lem of addiction in child welfare.  But the 
biggest addiction problem in child welfare is 
not the one that afflicts some birth parents.  
The biggest addiction problem in child wel-
fare involves well-heeled, well-connected 

private child welfare agencies with blue-
chip boards of directors that  
are addicted to their per-diem payments.  
And sadly, these agencies are putting their 
addiction ahead of the children. 
  

 T h e b i g g e s t a d d i c t i o np r o b l e m i n c h i l d w e l f a r e i s n o tt h e o n e t h a t a f f l i c t s s o m e b i r t hp a r e n t s . T h e b i g g e s t a d d i c -t i o n p r o b l e m i n c h i l d w e l f a r ei n v o l v e s w e l l - h e e l e d , w e l l -c o n n e c t e d p r i v a t e c h i l dw e l f a r e a g e n c i e s w i t h b l u e -c h i p b o a r d s o f d i r e c t o r s t h a ta r e a d d i c t e d t o t h e i r p e r - d i e mp a y m e n t s . A n d s a d l y , t h e s ea g e n c i e s a r e p u t t i n g t h e i r a d -d i c t i o n a h e a d o f t h e c h i l d r e n .
 

 
We know this because of what hap-

pened in Illinois. 
 Like many addicts, the Illinois agen-
cies were “in denial.”  They insisted that per 
diem payments had no impact on their deci-
sions.  They said they truly wished they 
could find permanent homes for children 
but, they said, the parents were so very, very 
dysfunctional and the children’s problems 
were so very, very intractable. 
 But finally, the state worked up the 
political courage to force private agencies to 
kick the per-diem habit.  Private agencies in 
Illinois now are rewarded for keeping chil-
dren safely in their own homes.  They also 
are rewarded for adoptions.  But they are 
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penalized financially if they allow children 
to languish in foster care. 
 When the financial incentives 
changed, an amazing thing happened.  Sud-
denly the “intractable” became tractable the 
“dysfunctional” became functional, the fos-
ter care population plummeted, and child 
safety improved. 
  Not every place has had that kind of 
success.  The results in Kansas have been 
mixed.  As a result of early failures, the state 
reportedly has backed away from using fi-
nancial incentives to achieve change.  That 
is a serious mistake. 
 Kansas began with a different model 
for privatization than used in Illinois.  Illi-
nois had scores of agencies already in place 
and used a competitive approach, in which 
agencies that performed poorly stopped get-
ting referrals. 
 Kansas awarded what amounted to 
regional monopolies to a small number of 
agencies, which, in turn subcontracted with 
other private providers.   
 This is not necessarily an inferior 
approach.  But in Kansas it failed for two 
key reasons: 

 • The state did not pay enough per 
child. 

 • The payment structure was com-
plicated, with too little of the money pro-
vided at the start of the placement. 
 If Missouri chooses to adopt the 
“franchise” approach to privatization, as 
opposed to the competitive model in use in 
Illinois, then it must learn from Kansas’ 
mistakes: 

  • Agencies should get a large per-
child payment as soon as a child comes into 
care, calculated to equal the average cost of 
caring for a foster child.  That payment 
should be all that the agency receives for 
that child.  The more quickly the agency 
achieves permanence for the child, the 
more money the agency saves. 

 • The contract must also have pen-
alties if a child is returned home too soon 
and must return to foster care – or if the 
child is placed in an adoptive home and the 
adoption “disrupts.” 
  

 W h e n t h e f i n a n c i a l i n c e n -t i v e s c h a n g e d , [ i n I l l i n o i s ] a na m a z i n g t h i n g h a p p e n e d .S u d d e n l y t h e “ i n t r a c t a b l e ”b e c a m e t r a c t a b l e t h e “ d y s -f u n c t i o n a l ” b e c a m e f u n c t i o n a l ,t h e f o s t e r c a r e p o p u l a t i o np l u m m e t e d , a n d c h i l d s a f e t yi m p r o v e d .
 

 
Agencies also should receive only 

limited rewards if all they do is move chil-
dren from one level of foster care to an-
other – from a group home to a less expen-
sive family foster home, for example. 

While a foster home is better than 
an institution, real permanence almost al-
ways means returning the children to their 
birth parents or getting them adopted. 

Most private agencies operate sub-
stitute care in various forms.  They should 
not be unduly rewarded simply for moving 
a child from one pocket to another. 
 

Some help from Uncle Sam? 
 

 One of the reasons it is so difficult 
for states to change financial incentives is 
because the federal government’s own in-
centives to the states are so skewed. 
 The federal government has two 
major "funding streams" for providing aid 
to states to provide child welfare services.  
(There also are at least 28 other federal 
programs that can be used for child welfare 
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under some circumstances).  One of these 
"streams" is more like the Mississippi River 
at flood stage, the other is closer to a shal-
low creek. 

The first funding stream, called Title 
IV-E is used almost exclusively for foster 
care and adoption.  It's an open-ended enti-
tlement, meaning that for every eligible 
child placed in foster care, the federal gov-
ernment reimburses 50 to 79 percent of the 
cost, through Title IV-E.  In the 2002 federal 
fiscal year, Title IV-E spending totaled 
about $5 billion,65 of which roughly $3 bil-
lion went to foster care.66 The other funding 
stream, called Title IV-B, funds family sup-
port, family preservation, family reunifica-
tion and adoption.  Under some circum-
stances some of this money can be used for 
foster care as well.  Title IV-B is not an enti-
tlement.  When the money runs out, there is 
no more.  In the 2000 fiscal year, Title IV-B 
spending  totaled less than $500 million67 - 
one tenth what the federal government 
spends under IV-E.68 

The gap is almost as large in Mis-
souri.  According to the Urban Institute, 
Missouri received nearly $85.7 million in 
Title IV-E funds in the 2000 fiscal year, the 
most recent for which comparative data are 
available.  The state received only 11.6 mil-
lion in Title IV-B funds.69 

What all this means is that even 
though family preservation is cheaper in to-
tal dollars, perverse federal financial incen-
tives sometimes make foster care cheaper 
for the state making the placement deci-
sion.   

President Bush's proposed fiscal 
2004 budget includes a radical change.  
Under this plan: 

• States would have the option of 
taking their title IV-E foster care payments 
over the next five years in the form of a 
lump sum, instead of being reimbursed for 
part of the cost of each placement in foster 
care.  It appears that the lump sum would 

be calculated to equal what the state would 
have gotten under the existing entitlement. 

• Instead of the money being re-
stricted largely to foster care, the money 
could also be used on any program now 
funded by the much smaller Title IV-B.  
That includes family support and family 
preservation, (which are not the same) as 
well as family reunification and adoption 
services. 

• The existing Title IV-B program 
is not affected by this change - that is, IV-B 
money could not be diverted to foster care.  
This "IV-B firewall" is extremely impor-
tant.  Had the two streams been combined, 
the “foster care-industrial complex,” huge, 
powerful public and private foster care 
agencies, "residential treatment centers" 
etc. would use their clout to swallow up the 
prevention money. 

• States would get each year's al-
lotment upfront. 

 • States that opted in would have to 
stay in for five years.70  

If Congress approves this plan, it 
would be the most important change for the 
better in federal child welfare policy in 23 
years.  In Missouri, it would mean that tens 
of millions of dollars, now reserved almost 
exclusively for foster care, would become 
available for prevention as well.71  But that 
will happen in Missouri only if the plan is 
approved by Congress, and even then, only 
if the state agrees to take part. 

Private agencies, especially those 
heavily invested in institutionalizing chil-
dren, are likely to fight this proposal both at 
the federal level and in the states, since this 
change could reduce their size and power 
and, in some cases, maybe even threaten 
their existence. 
 In addition, states will have to nego-
tiate with the federal government a pay-
ment equal to an estimate of what they 
would have gotten under the old system.  
Some states may balk if they think they will 
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get less – even though spending the dollars 
on prevention will serve far more children 
and serve them far more effectively. 

  

 T h e t e e n s [ i n o r p h a n -a g e s ] f e l t “ l e s s l o v e d , l e s sl o o k e d a f t e r , l e s s t r u s t e d , l e s sw a n t e d … T e e n s d e s c r i b e d ap o w e r f u l c o d e o f b e h a v i o rd i c t a t e d b y i n s t i t u t i o n a l p e e r -g r o u p s u b c u l t u r e , e n c o m p a s s -i n g d r u g s , s e x , a n di n t i m i d a t i o n . ”
 

 
 Any state willing to stand up to spe-
cial interests and remember that the pur-
pose of the child welfare system is to help 
children, not agencies, will opt into this 
new system if, in fact, it becomes law in its 
current form. 
 

What not to do 
 

 Before discussing the many good 
ideas for fixing the child welfare system in 
Missouri, it’s important to note three really 
bad ideas that often are mentioned when 
child welfare systems are in trouble; ideas 
that only will make the system worse. 

 Bad idea #1: Orphanages. 

 Whenever the failings of foster care 
get attention, someone is sure to suggest 
that even orphanages can’t be worse.  But 
not only can they be worse, they are. 
 Orphanages generally are suggested 
as an answer for two groups of children, 
those for whom there supposedly isn’t 
room in foster care because of an alleged 
“shortage” of foster homes, and those chil-
dren who supposedly have such severe be-

havior problems that there is no other alter-
native. 
 But the research is virtually unani-
mous: Orphanages are the least effective 
and most expensive option for children in 
either group.  They provide all the draw-
backs of family foster care, with none of 
the benefits. 

The North American Council on 
Adoptable Children (NACOAC) has re-
viewed the scholarly literature concerning 
children raised in institutions.72  The find-
ings are grim: 

• In one study, 25 percent of adult 
women institutionalized before age five ex-
hibited a personality disorder, compared to 
none in a control group. The institutional-
ized women had a great deal of difficulty 
functioning as parents themselves.   

• “Children denied the opportunity to 
form a consistent relationship with a care-
giver in their early years, such as institution-
alized children, are at serious risk for devel-
opmental problems and long-term personal-
ity disorders.” 

• Children who grow up in poor 
quality institutions are more likely to have 
lower IQ scores and retarded language de-
velopment.  Children in such institutions are 
more likely to exhibit anti-social behavior 
and be unable to form supportive relation-
ships with others. “Even good institutions 
fail to provide children with long-term, sta-
ble affectionate relationships that are critical 
to later social relations.” 

• Even teenagers fare worse in insti-
tutions than in other settings.  Institutional-
ized teens fared worse even than teens in 
foster homes according to one major study.73  
And a survey of teenagers with a history of 
long term out-of-home placement found that 
the teenagers found institutions to be a sig-
nificantly worse option than their own fami-
lies, care by relatives, adoption, or even fos-
ter care. 74  The NACOAC review aptly 
summed up the study findings: The teens 
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felt “less loved, less looked after, less 
trusted, less wanted …Teens described a 
powerful code of behavior dictated by insti-
tutional peer-group subculture, encompass-
ing drugs, sex, and intimidation.”   

 

 A b u i l d i n g i n w h i c h c h i l -d r e n , m o s t o f t h e m s t r a n g e r st o e a c h o t h e r , a r e t h r o w n t o -g e t h e r t o b e c a r e d f o r b y p a i ds t a f f h i r e d t o d i s p e n s e i n d i s -c r i m i n a t e p s e u d o - l o v e t o w h o -e v e r w a l k s i n t h e d o o r – s t a f fl i k e l y t o c h a n g e e v e r y y e a r o rt w o – i s n o t a h o m e . I t ’ s ad o r m i t o r y . A n d a c o l l e c t i o n o fd o r m i t o r i e s i s a n o r p h a n a g e .
 

 
A review of 100 years of research 

and medical knowledge concerning orphan-
ages concludes:  

“[I]nfants and young children are 
uniquely vulnerable to the medical and psy-
chosocial hazards of institutional care, nega-
tive effects that cannot be reduced to a toler-
able level even with massive expenditure.  
Scientific experience consistently shows 
that, in the short term, orphanage placements 
put young children at increased risk of seri-
ous infectious illness and delayed language 
development.  In the long term, institution-
alization in early childhood increases the 
likelihood that impoverished children will 
grow into psychiatrically impaired and eco-
nomically unproductive adults.”75 

The research on the harm of institu-
tionalization is so overwhelming that the 
federal government now rates state child 
welfare systems in part on their ability to re-
duce the number of children under age 12 in 
institutions.76 

Last November, former DFS Associ-
ate Director Robin Geier had to deny rumors 
that the state is working to get every child 
under age 11 out of group homes and institu-
tions.77  Too bad.  That’s exactly what Mis-
souri should be doing.  

• Orphanage proponents often claim 
that institutions provide children with “sta-
bility” since the children don’t have to move 
from foster home to foster home.  But or-
phanage workers often work in shifts, the 
caretakers changing every eight hours.  And 
even in institutions using a so-called “house 
parent” model, the house parents typically 
quit every year or so.78  

That makes orphanages every bit as 
unstable as multiple foster home placements.  
The real way to promote stability is to get 
the children who don’t need to be in foster 
care back into their own homes.  That would 
eliminate overcrowding in foster care and 
leave room in good, stable foster homes for 
the children who really need them. 

• Orphanage proponents also say in-
stitutions keep siblings together.  Not if 
they’re brother and sister.  And not if there’s 
much difference in ages.  It’s not safe to in-
stitutionalize boys and girls or children of 
different ages together.  In contrast, as noted 
earlier, ever since Pittsburgh and surround-
ing Allegheny County, Pa. started freeing up 
foster care beds by emphasizing efforts to 
keep families together, they’ve been able to 
keep siblings together in foster homes 82 
percent of the time. 

Changing the architecture doesn’t 
change the result. Although policymakers 
and journalists sometimes confuse architec-
ture with love, children do not. Children are 
not fooled because dorms are now called 
cottages and staff are now called “house par-
ents.” They are not seduced by a fresh coat 
of paint or a well-manicured lawn. 

A building in which children, most 
of them strangers to each other, are thrown 
together to be cared for by paid staff hired to 
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dispense indiscriminate pseudo-love to who-
ever walks in the door – staff likely to 
change every year or two – is not a home.  
It’s a dormitory.  And a collection of dormi-
tories is an orphanage.   

In addition, any orphanage is ex-
tremely expensive.   

In 2000, DFS spent an average of 
$4,793 per child in a family foster home.79 
In 2001, DFS spent nearly two thirds of its 
foster care budget on the 17 percent of foster 
children who are institutionalized.80   

And yet, the institutional providers 
say it’s still not enough.  Indeed, they seem 
to want it both ways. 

Even as the executive director of the 
Missouri Catholic Conference was bragging 
that “We know we could do this much more 
efficiently … We could do it at better cost to 
the state”81 the agencies were in court, suc-
cessfully suing to force the state to pay them 
even more of Missouri’s scarce funds for the 
worst form of care, institutionalization.82 
 

Orphanages: The harm in Missouri 
 

The following is an excerpt from an article that appeared in the St. Louis Post-
Dispatch on June 20, 2001: 
 

According to a study conducted by the University of Illinois, children who 
grow up in residential facilities often end up being less educated and are more 
likely to be arrested, convicted of a crime or have drug or alcohol problems as 
adults.  
  

Research shows that children in residential care have "a mental age" below 
the norm, are less likely to have deep attachment to adults and can be disruptive 
because they seek more attention.  
                                                                               

Life in residential facilities is rigid and restrictive, almost like a juvenile cus-
tody facility. Children must adhere to a fixed schedule day in and day out. Once 
they come home from school, they are rarely allowed to leave the facility. School 
friends can't casually drop by and visit. The residents have little or no privacy.  
  
    "Sometimes they don't get to relax," said Stacey Miller, a clinical therapist at 
St. Anthony's Health Center, which provides behavioral counseling for children. 
"You go home and follow the same schedule. Most of the time they don't get to be 
kids."  
  
    While some relatives can take children out of [a] residential facility during a 
visit, the children aren't allowed to leave with others without a rigorous screening 
of the visitor. Teen-agers rarely get to enjoy their adolescence.  
  
    "You are not going on a date with a boy," Miller said. "They can't just get up 
and go to the movies with their friends."  
  
    It is hard for the children to develop close personal ties at residential facilities 
because they interact with caretakers on three different shifts and facilities often 
have high turnover rates, she said.  
 



THE ROAD LESS TRAVELED BY/33 

Additionally, they could be placed with a child who acts out aggressively be-
cause of neglect or physical or sexual abuse or who exhibits psychotic behavior.  
  
    "When you put a child in a situation where you have kids like that, they may 
pick up on those behaviors," said Miller, who has worked with children at Missouri 
Baptist Children's Home and Faith House, both residential facilities. "The longer a 
child stays in a residential facility they almost get institutionalized. They don't 
know another way."  
  
    Mary Taylor, executive director of St. Louis Court Appointed Special Advo-
cates, said when children are placed in a residential home, their chances of being 
adopted are lessened.  
  
    "Most of the kids who are successfully adopted are adopted out of foster 
care," Taylor said. "The foster parent falls in love with the foster kid and the foster 
kid falls in love with the foster parent."  
  
    Children in residential facilities don't have that opportunity, she said. Also, 
there's a stigma attached to children in institutional care, even though they may 
not be there because they have a problem, she said.  
  

Rossie Summers, 30, director of training and family development at Foster   
Care and Adoption Coalition, was an assistant director at Faith House, a residen-
tial care facility for children up to age 12.  
  
    In her five years there, Summers said she saw the impact on the children of  
being in a residential facility. "It's really hard," Summers said. "Those kids have 
seen a lot of kids get adopted. It causes their behavior to be disruptive because 
they don't know how to express how they are feeling on the inside." 
 

 All of this harm takes place even in 
good institutions – and often the institutions 
are not good. 

 • In 1987, New York City set up 17 
mini-orphanages for infants and toddlers.  
The city called them "congregate care 
facilities" but they soon acquired another 
name: Baby warehouses. In the two years 
between the time they were set up and the 
time the state ordered them closed: 
 --Two children died of infectious 
diarrhea because of unsanitary diapering 
practices.  A third child died because -- like 
91 percent of the children -- he was not 
properly immunized. There may have been 
more deaths, but the record-keeping was as 
shoddy as the sanitation.  Inspectors found 
that "all but five of the shelters have had 

consistent problems with roaches, flies, 
mice, or rats.  Food practices are often 
unsafe."  
 --Disease was not the only hazard.  
Inspectors also found "unshielded wall 
outlets, broken cribs, playpens, and 
highchairs, play areas with broken glass, 
toxic chemicals leaking from containers 
within easy reach of toddlers. Children were 
cared for in eight-hour shifts by untrained 
workers who often did not even know their 
names.  At one of the baby warehouses, the 
children were spoken to only when they did 
something wrong.83 
 The "baby warehouses" were not 
aberrations.  As noted earlier, an Indiana 
study found that children in “group homes” 
are 10 times more likely to be physically 



THE ROAD LESS TRAVELED BY/34 

abused and 28 times more likely to be 
sexually abused than children in their own 
homes.84 
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 There have been other tales of terror 
from America's modern orphanages.  
Among them: 

 • SOS Children’s Village in Florida 
repeatedly has been cited by orphanage pro-
ponents as proof that orphanages can work.  
But between 1999 and 2001 33 reports were 
filed with Florida’s child abuse hotline al-
leging abuse of children at the 50-bed facil-
ity; 21 were "substantiated" or "indicated."  
During the same time period 13 "house par-
ents" and 14 "parent assistants" quit or were 
fired.  (So much for orphanages providing 
“stability.”) 85 

 • Another facility touted as a na-
tional model, Maryville, near Chicago, has 
been revealed as a place of terror for many 
of the children confined there, according to 
documents obtained by the Chicago Sun-
Times.  The newspaper reports that “the 
place is often up for grabs, with staff strug-
gling to handle suicide attempts, sex abuse, 
drug use, fights and vandalism…”86  In 
2001, police were called to Maryville 909 
times.87 

After a 15-year-old left her Mary-
ville “cottage”, was gang raped by other 
Maryville residents and escaped from her at-
tackers, she says the kindly staff at her “cot-

tage” wouldn’t let her in until they finished 
filling out a report about her “running 
away.”88 

 • A 1997 Los Angeles County Grand 
Jury report found, according to the Los 
Angeles Times, that  “Many of the nearly 
5,000 foster children housed in Los Angeles 
County group homes are physically abused 
and drugged excessively while being forced 
to live without proper food, clothing, 
education, and counseling...” [emphasis 
added.]89 
 A year later, the Times found that 
“children under state protection in California 
group and foster homes are being drugged 
with potent, dangerous psychiatric 
medications, at times just to keep them 
obedient and docile for overburdened 
caretakers…Under the influence of such 
drugs, children have suffered from drug-
induced psychoses, hallucinations, abnormal 
heart activity, uncontrollable tremors, liver 
problems, and loss of bowel control…” 
 The Times found that it happens to 
children as young as 3 “and even a 22-
month- old knew the word ’meds.’”90 

 • Mission of the Immaculate Virgin 
on Staten Island, N.Y. became so well 
known for brutality that youths would run 
away and sleep on the subway rather than 
spend even one night there.  According to 
New York Newsday, "Adolescents returning 
from temporary placements ...  described a 
pattern of incidents in which longer-term 
residents raped, robbed, or assaulted 
newcomers while night-shift staff slept on 
the job."91 

 • Linden Hill and Hawthorne Cedar 
Knolls, two institutions in Westchester 
County, New York were, according to New 
York Newsday, "plagued by violence, 
unchecked sex, and poor supervision. ... "  
Said one counselor: "They have lost sight 
that the program is no longer safe to kids.  
It's outrageous."92 
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 • At Mooseheart, near Chicago, over 
five years, four "house parents” were  
convicted of molesting the children in their 
care.  In one case, a houseparent was 
convicted of molesting six pre-teen boys in 
less than a year.93  And now, it’s happened 
again.  In February, 2003, another 
Mooseheart house parent was convicted of 
sexually abusing seven children.94 
  

 

 
T h e a r g u m e n t f o ro r p h a n a g e s i s t h a t t h e r e i s n oc h o i c e b e c a u s e o f a“ s h o r t a g e ” o f f o s t e r p a r e n t s .B u t M i s s o u r i d o e s n ’ t h a v e t o of e w f o s t e r p a r e n t s . M i s s o u r ih a s t o o m a n y f o s t e r c h i l d r e n .

 

 

 • And then there was Missouri’s own 
JDM Residential Treatment Center near St. 
Louis, where, according to a former director, 
"there were days when there wasn't any 
food.  The whole thing was just a way to 
make money off the state."95 
 The argument for orphanages is that 
there is no choice because of a “shortage” of 
foster parents.  But Missouri doesn’t have 
too few foster parents.  Missouri has too 
many foster children. 
 Get the children who don’t need to 
be in foster care back into their own homes, 
and there will be plenty of room in good, 
safe foster homes for the children in real 
danger. 
 The other argument for 
institutionalizing children is that some of 
them are so emotionally disturbed – either 
because of what was done to them by their 
parents, the system, or both, that they can be 
“treated” only if they all are assembled in 
one place in a “residential treatment center.” 

 Thus, the head of one such center in 
Missouri tells us that “the complexity and 
severity of needs presented by some of these 
children requires immediate and 
comprehensive services that are offered by 
residential treatment …”96 
 But here again, the research shows 
that institutionalization is a failure. 

A U.S. Surgeon General's report 
found only "weak evidence" of RTCs' effec-
tiveness.97 Another study found that within 
six years, 75 percent of the children released 
from the centers were back to living in the 
only places they understood - institutions - 
either mental health facilities or jails.98 

And University of Chicago re-
searcher Michael Little has found that when 
children with serious behavior problems are 
institutionalized, they tend to “deteriorate 
together as a group.” 

The head of the Missouri RTC goes 
on to claim that RTCs can provide “more 
extensive therapeutic services than a foster 
of natural parent can provide…”99 

But that is true only if that foster or 
birth parent is left on her or his own.  There 
is no law that says therapists can’t make 
house calls.  So can home health aides and 
people who do whatever else an institution 
can provide – in shifts, around the clock if 
necessary.  

  A comprehensive survey of the lit-
erature by the University of North Carolina 
School of Social Work found that "when 
community-based services are available, 
they provide outcomes that are equivalent, at 
least [to RTCs]."100 

In Alabama they call it “moving the 
system instead of the child.” 

In Milwaukee, they call it “wrap-
around.”  And it has been an enormous suc-
cess.   
 But, of course, community-based 
services can’t be made available as long as 
large, powerful institutions are scarfing up 
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all the money and opposing any diversion of 
funds to better, more humane alternatives. 

 In Milwaukee, the community was 
able to break the grip of the institutions 
lobby. 

 

Milwaukee vs. the “institutions lobby” 

 The Westchester County, N.Y. Journal News devoted an enormous amount of 
time and effort to three separate multi-part series about Residential Treatment 
Centers in 2002.  The series should be required reading for all policymakers in-
volved in child welfare.  It is available at www.nyjournalnews.com/rtc. Here’s what 
the newspaper found in Milwaukee (excerpts from the Journal News story are in 
italics):  

 “[Wraparound] cut the number of Milwaukee children in RTCs by 90 per-
cent, dramatically shortened their stays, reunited hundreds of families, reduced 
the incidence of crime and saved millions of dollars in treatment costs. It became 
a national model for treating emotionally disturbed children, offering a more effec-
tive and economical means of helping youngsters without the traditional reliance 
on costly and controversial institutions. … 

"Wraparound Milwaukee demonstrates that the seemingly impossible can 
be made possible: Children's care can be seamlessly integrated. The services 
given to children not only work, in terms of better clinical results, reduced delin-
quency, and fewer hospitalizations, but the services are also cost-effective," the 
President's New Freedom Commission on Mental Health said in October. "Imagine 
the nationwide impact on our juvenile justice system if this program were imple-
mented in every community."  

"Residential treatment has had the luxury of basically being the sole tool 
out there for a very high-risk population, and they've convinced people that the 
only way to be safe is to have them locked up," said Stephen Gilbertson, clinical 
program coordinator for Wraparound Milwaukee. "We've shown that's simply not 
true. We've taken extremely high-risk kids and shown they can live successfully in 
the community." 

Institutions have long argued that their role is crucial because most of the 
children have no stable homes. But Wraparound advocates say institutions have 
been too quick to write off families; Wraparound seeks out families and finds 
ways to make them work. 

 Of course, Milwaukee’s institutions didn’t simply accept all this.  On the con-
trary, they fought it every step of the way. 

"I remember meeting with groups of people and folks saying, 'Let's get 
some reports out that show they (Wraparound) are going to start hurting kids 
now,' " said Cathy Connolly, president of St. Charles Youth & Family Services, 
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which operates Milwaukee's largest institution. "Well, nobody could ever bring the 
reports to the meetings, 'cause there were none that existed that said we were do-
ing anything all that great. We didn't really have any solid anything that demon-
strated we were able to fix kids."  

 Connolly and her colleagues lobbied fiercely for the status quo.  She was re-
markably candid about the reason: 

 "There were a couple big fears. … The first was, 'How are we going to finan-
cially sustain ourselves?' "  

 Eventually, however, Connolly’s agency embraced the new approach: “I think, 
looking back on it now, what we’re doing for kids today is far more helpful.”101 

 RECOMMENDATION #1: Miss- 

ouri should adopt Milwaukee’s 

wraparound model, and dramatically 

reduce the proportion of children 

warehoused in residential treatment 

centers and similar facilities. 

Milwaukee is not alone. 
Patrick Lawler runs Youth Villages, 

one of the largest residential treatment pro-
grams in Tennessee.  But he began to get the 
feeling that what he was doing wasn't really 
helping children. 

"The state would ask us at the end of 
each year what we did with their money," 
Lawler says, "and we would tell them the 
truth. We spent it."   

When a study he commissioned con-
firmed that his own program wasn’t work-
ing, Lawler could have buried the study.  In-
stead, he redesigned his program to keep 
more children in their own homes.  He re-
built his programs to emphasize keeping 
families together, and finding foster and 
adoptive homes for children when that 
wasn’t possible. 
 When children still must be institu-
tionalized, families play an important role in 
treatment, with regular contact encouraged. 

Today, Youth Villages serves one-
third more children for the same cost, and 
has far more success. 
 The biggest problem, Lawler says, 
was getting the State of Tennessee to change 

its funding system to pay for the new ap-
proach.102 
 

 " T h e s t a t e w o u l d a s k u sa t t h e e n d o f e a c h y e a r w h a tw e d i d w i t h t h e i r m o n e y , a n dw e w o u l d t e l l t h e m t h e t r u t h .W e s p e n t i t . "
--Patrick Lawler,  

Executive Director, Youth Villages 

 

 
 Writes Lawler: “In the 28 years I 
have been entrusted with caring for other 
people's children, some of whom come from 
dire circumstances, I have learned firsthand 
there is no substitute for a child's birth fam-
ily. I used to think we could do a better job 
of raising these children. We know better 
now. The best way to help a child is to help 
his or her family.”103 

 Bad idea #2: Rearranging the deck 

chairs 

 It seems to be the near-universal 
reaction when a tragedy puts the spotlight on 
a child welfare agency: Fire a few people  
and move around the boxes on the table of 
organization. 
 Sometimes, firings make sense.  
New leadership was crucial to the changes 
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in Pittsburgh and New York City.  At other 
times, however, agency chiefs are simply 
convenient scapegoats.  

  

 T h e " C o u n c i l o n A c c r e d i -t a t i o n " d o e s n ' t r e a l l y a c c r e d i ta g e n c i e s a t a l l . I t a c c r e d i t sf i l e c a b i n e t s .
 

 
 We have no opinion on the firings 
and resignations in Missouri.  But we do 
have a recommendation  for those 
considering reorganizing the various 
branches of the Department of Social 
Services involved with child welfare:  
 Don’t waste your time. 
 There have been all sorts of schemes 
around the country. 
 When scandal engulfed the state-run 
system in Florida, there were proposals to let 
individual counties run their child protection 
systems.  When scandal engulfed Colorado, 
where child welfare is run by counties, there 
were immediately calls to let the state do it. 
 Similarly, as noted earlier, there is no 
evidence that privately-run systems are any 
better - or worse – than publicly-run 
systems. 
 Some say children’s services should 
be in their own freestanding agencies as in 
Illinois.  But Illinois had a freestanding 
agency when it was lousy just as it has now 
that it has gotten better. 
 Others say children’s services should 
be a part of larger social services agencies.  
That is the structure in Alabama now that it 
is among the nation’s best child welfare 
systems.  That also was the structure when 
Alabama was among the worst. 
 Aside from providing employment 
for the printers who produce stationery with 
new letterheads, there is no evidence that 

reorganization improves anything.  And 
there may be some harm. 
 Reorganization can be a wonderful 
excuse for inaction. 
 “We can’t get to that now, we’re too 
busy planning for the reorganization” can be 
followed by “that’s going to have to wait 
while we complete the reorganization” 
which can be followed by “we can’t deal 
with that yet, we’re still coping with the 
reorganization.” 
 Reorganization is what you do when 
you don’t have real ideas. 

 Bad idea #3 “accreditation” 

 According to the state auditor’s 2000 
report on the Missouri child abuse hotline, 
DFS is pursuing “accreditation” from an 
organization called the Council on 
Accreditation of Services for Families and 
Children. Though the state auditor describes 
COA as “a leading independent 
accreditor…” it is anything but independent. 

Accreditation is a way for agencies 
to get an unearned seal of approval by keep-
ing their paperwork in order - and then 
throw it in the face of critics, in order to 
prevent real change.  That's why child wel-
fare agencies rush to embrace the idea 
whenever the alternative is real reform. 

Indeed, it is quite possible, depend-
ing on the circumstances, for an agency to 
become fully "accredited" without the "ac-
creditors" so much as laying eyes on one 
real live foster child. 

To understand the limits of accredi-
tation, it's important to understand the group 
that is pushing it.  The "Council on Accredi-
tation" is a creation of the agencies them-
selves and their trade association, the Child 
Welfare League of America. 

The name notwithstanding, CWLA 
is not a child advocacy organization - it is an 
agency advocacy organization.  It is funded 
by the dues of its member agencies and ex-
ists to support them.  It is to children as a 
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hypothetical National Nursing Home Asso-
ciation is to the elderly. 

Of course there are some very good 
people at CWLA and sometimes the inter-
ests of the agencies and the children coin-
cide.  But when they don't, CWLA puts the 
interests of its members first - just as any 
trade association does. 

This became apparent in 1999 when 
the Dayton Daily News exposed hideous 
conditions at an Ohio-based private agency. 

Among the findings: 

• Foster homes that were wretched. 

• Group homes that were worse. 

• The head of the agency had a con-
viction for contributing to the delinquency 
of a minor - a foster child who had been in 
his care.104 

When the Dayton Daily News e-
mailed its findings to CWLA's acting direc-
tor, (who is not the current director) she 
should have said that such conditions would 
not be tolerated in a CWLA member agency.  
But she didn't.  The Daily News describes 
what happened instead: 

 
 "After reading the series, Shirley 

Marcus Allen, the league's director, sent an 

e-mail to Joyce Johnson, the group's direc-

tor of public relations, saying ‘These are 

all horrible stories. I have no desire to talk 

to the reporters on this if I don't have to. 

Find something more positive for me to re-

port on.’  Although intended as an internal 

document, Allen sent the e-mail to the 

newspaper by mistake."
105
 

One more thing worth knowing 
about the agency that was the subject of the 
Dayton Daily News series:  

It was "accredited."106 
The Council on Accreditation is self-

policing and the self-policeman is almost 
always the laziest cop on the beat. 

As noted above, it is possible for an 
agency to be fully accredited without the ac-
creditors actually even seeing a foster child. 

That's because: 

• The accreditors don't inspect foster 
homes. 

• The accreditors don't do surprise 
inspections of anything.  Group homes and 
institutions get "no more than" a month's 
advance notice.  (There were no inspections 
at all until the Dayton Daily News exposed 
that fact). 

• They inspect group homes only if 
the agency seeking accreditation is running 
them directly.   

• The accreditation process does 
nothing to examine whether a decision to 
remove a child in the first place is appropri-
ate.107 

In short, the "Council on Accredita-
tion" doesn't really accredit agencies at all.  
It accredits file cabinets. 

 

An ombudsman won’t help either 
 
 However well-intentioned, creating 
the position of “ombudsman” to handle 
complaints about DFS also is likely to back-
fire. 
 There are several reasons: 

 • No ombudsman is likely to get a 
budget sufficient to investigate cases thor-
oughly.  That means the ombudsman will be 
dependent on DFS records, and all the built-
in bias that implies. 

 • Even with an adequate budget, an 
ombudsman cannot be truly independent.  
Even if the ombudsman is located outside 
the child welfare agency, he or she is likely 
to be appointed by the governor. 

 • If the ombudsman and the child 
welfare agency chief are appointed by the 
same governor, they are likely to have the 
same general philosophy and outlook.  So if 
DFS believes in a “take the child and run” 
approach to child welfare, the ombudsman 
isn’t likely to have any problems with that. 

 • This is compounded by the fact 
that take-the-child-and-run is usually the 
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more popular position politically.  Like 
journalists, the ombudsman is likely to be at-
tracted to high-profile, high-publicity fatal-
ity cases.  The ombudsman’s work, there-
fore, is likely to reinforce the misimpression 
that errors in agencies like DFS go only one 
way. 
 Indeed, the combination of a similar 
mindset and what’s popular politically helps 
explain why ombudsmen in Washington 
State and Connecticut have spent much of 
their time trying to outdo child welfare 
agency chiefs in showing who is “tougher 
on child abusers.” 
 In Washington State, the ombuds-
man is crusading to make the state’s child 
neglect law even broader. 
 In Connecticut in the late 1990s, 
when the head of the state child welfare 
agency resigned, she was replaced by the 
ombudsman, who helped fuel, instead of 
calm that state’s foster care panic. 

Only in New York City has the om-
budsman been truly effective.  But that’s be-
cause in New York City, the ombudsman, 
called the Public Advocate, actually is a 
separately elected official with her own, 
substantial budget.  And, of course, she 
deals with many issues besides child wel-
fare. 

 • In Missouri, the role of any om-
budsman is likely to be complicated by the 
peculiar role of the “juvenile office” which 
plays a role much like DFS, but is part of the 
judicial, not the executive branch.   

 • But perhaps most important, an 
ombudsman is likely to create a false sense 
of accountability where none really exists.   
 Presumably, the ombudsman would 
be allowed to examine case records and 
other documents that normally are shielded 
by confidentially laws, and attend closed 
court hearings. 
 Once that happens, DFS, the juvenile 
office and legislators no longer will be under 
pressure to release such information to the 

public at large and let press and public into 
these hearings. 
 Legislators will be able to send form 
letters to constituents asking for help that 
say “I have referred your complaint to the 
ombudsman…”  And whenever the om-
budsman rubber-stamps DFS, the agency 
will through it in the faces not only of  the 
families, but of reporters as well: “The om-
budsman saw the records,” DFS will say, 
“and s/he said we did a good job.”  It will be 
a double blow against true independent in-
quiry. 
 Real accountability in a democracy 
requires that we all serve as ombudsmen.  
As is discussed later in this report, that 
means we all have to be able to see most re-
cords and attend court hearings. 
 

 

The hotline: where reform 
should begin 
 
 The state auditor has recently been 
urging all Missourians to read an audit she 
released in 2000 concerning the Missouri 
child maltreatment hotline.108  As this is 
written, she is preparing a follow-up report. 
 The audit offers 32 specific recom-
mendations.  Every one of these recom-
mendations is sound, and DFS should im-
plement them immediately – though, as is 
discussed below, not always in precisely 
the form the auditor recommends. 
 Sadly, however, these sound rec-
ommendations are overshadowed by the 
profound anti-family bias that permeates 
every page of the document.  The inflam-
matory language and selective use of data 
create the false impression that endangered 
children are regularly missed by hotline call 
takers and caseworkers who screen calls at 
county DFS offices.  In fact, the limited 
evidence the auditor provides suggests the 
opposite.   
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And the audit leaves the impression 
that the hotline, and the system in general, 
err in only one direction – wrongfully leav-
ing children in dangerous homes.  In fact, 
child protection hotlines, and entire sys-
tems, are arbitrary, capricious and cruel.  
They do indeed leave some children in 
danger, even as they remove others from 
homes that are safe or could be made safe 
with the right kind of help.  But that is en-
tirely excluded from the auditor’s analysis. 
 

 T h e a u d i t o r ’ s b i a s e dp r e s e n t a t i o n l e a v e s a m i s i m -p r e s s i o n o f t h e o v e r a l l s k i l la n d d e d i c a t i o n o f M i s s o u r i ’ sc a s e w o r k e r s .
 

 
 The bias begins with whom the 
auditor chose to talk to, and whom she 
chose to ignore.  According to the descrip-
tion of the audit’s “scope and methodol-
ogy” the audit staff: 
 “Discussed child abuse concerns 
with various groups and individuals who 
often come in contact with abused and ne-
glected children. 
 “Solicited information from current 
and former DFS social workers, supervisors 
and county directors and from mandated 
reporters of child abuse such as police offi-
cers, juvenile officers, school employees, 
and officials and hospital employees.”109 
 There is no mention of soliciting in-
formation from birth parents, defense attor-
neys or advocates for the poor – in other 
words, anyone who might contradict the 
auditor’s preconceived notions. 

After a call is taken by the hotline, 
it is referred to a county DFS office, where 
a screener decides whether the call should 

be handled as an investigation or a family 
assessment. 

The audit included giving a sample 
of five actual cases to 17 local caseworkers 
to see how they would classify the re-
ports.110  There were several problems with 
this approach and its interpretation: 

 • Five cases is a very small sample. 

 • All of the cases appear to have in-
volved serious abuse; thus the auditor 
tested only for mistakes in giving calls a 
low priority.  She did not offer any cases in 
which a case should have been screened out 
entirely or given a lower priority to see if 
caseworkers would wrongfully subject 
children to a traumatic investigation. 

 • The workers actually did better 
than the auditor’s narrative suggests.  In the 
two most serious cases, 11 of 14 and 15 of 
17 workers handled the case correctly, re-
ferring it for a full-scale investigation in-
stead of a family assessment.  In a third 
case, the workers unanimously chose “fam-
ily assessment” as the correct classification. 
 In the remaining two cases, the 
workers were evenly split between refer-
ring the case for a full-scale investigation 
or a family assessment. 
 But the auditor constructed the sur-
vey in a manner sure to obscure these re-
sults.  She used as the first two cases, ex-
amples in which the real-life workers who 
handled them got them wrong, and children 
subsequently died.  By using these actual 
cases, the auditor uses the enormous emo-
tional power of the actual result to over-
shadow the fact that her own test reveals 
that the vast majority of Missouri workers 
recognize a potential case of serious abuse 
when they see one. 
 In contrast, when independent 
agencies without preconceived agendas pe-
rformed similar tests in New York State 
and Florida they used hypothetical cases, 
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designed to test workers’ ability to make  
more difficult decisions.* 
 Anything short of 100 percent cor-
rect on every call leaves room for im-
provement, and the actual recommenda-
tions made by the auditor for such im-
provement are sound.  But her biased pres-
entation leaves a misimpression of the 
overall skill and dedication of Missouri’s 
caseworkers. 
 Similarly, the auditor offers a selec-
tion of several horror stories involving 
cases classified “unable to investigate” 
when in fact, had the hotline worker been 
more diligent or knowledgeable s/he would 
have found enough information.  Men-
tioned only in passing is the fact that, by 
the auditor’s own estimate, when hotline 
operators label a case “unable to investi-
gate” they are right 97 percent of the 
time.111 
 Again, the goal should be 100 per-
cent, and the specific recommendations for 
improving accuracy are sound.  But this 
section of the audit leaves a wholly mis-
leading impression. 
 Later the Auditor discusses the 
process by which families can appeal a 
finding “substantiating” maltreatment.  
These decisions are made by individual 
caseworkers using a standard of “probable 
cause” which appears to be roughly the 
equivalent of “preponderance of the evi-
dence.”  That is a far lower standard than 
used to convict a criminal; it is lower even 
than the middle standard used in some 
court cases, “clear and convincing” evi-
dence.  The “preponderance of the evi-

                                                 
* The New York State study gave hotline workers 12 
hypothetical scenarios, the Florida study only three.  
Both found differences among hotline workers that 
were so wide that whether a call was accepted or re-
jected seemed to depend on who happened to pick up 
the phone – results much worse than the Missouri au-
dit.  But the studies also are quite old, the Florida 
study was done in 1991, the New York State study in 
1986.  

dence” standard is the one used to decide 
which insurance company pays for a 
fender-bender. 
 Families have the right to appeal 
these decisions to a “review board.”  The 
membership of this board is prescribed by 
law, and is dominated by professions that 
are likely to bias the boards toward uphold-
ing DFS.112 
  

 B y t h e a u d i t o r ’ s o w n e s -t i m a t e , w h e n h o t l i n e o p e r a -t o r s l a b e l a c a s e “ u n a b l e t oi n v e s t i g a t e ” t h e y a r e r i g h t 9 7p e r c e n t o f t h e t i m e .
 

 
Yet despite the low standard of 

proof, and the nature of the review boards, 
during the 1999 fiscal year, 40 of every 100 
substantiation decisions were overturned.  
The auditor zeroes in on the 10 of 100 deci-
sions which were overturned because of 
poor casework.  She is silent about the 30 
more of every hundred cases in which the 
decision apparently was overturned because 
the review board considered the family to 
be innocent. 
 The auditor notes that the review 
board defined poor case management as 
“incomplete interviews with child abuse 
victims, incomplete interviews with collat-
eral witnesses, failure to collect available 
evidence or documentation to support alle-
gations, improper investigation procedures, 
incomplete reports, poor question formula-
tion in interviews, poor writing skills and 
poor case presentation skills.” But she fails 
to note that almost every one of these fail-
ings can as easily lead to wrongfully accus-
ing the innocent as it can to requiring the 
board to wrongfully exonerate the guilty.113 
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 Similarly, at one point the auditor 
recommends that families be notified of 
their right to appeal by registered mail – but 
not because a family might actually lose its 
right to appeal because they did not receive 
proper notice.  That, apparently, is of no 
concern to the auditor.  On the contrary, her 
sole concern is that a guilty – and sneaky -- 
family member might pretend not to have 
been notified and thereby get the chance to 
appeal after the statutory deadline. 
  The auditor did note that when DFS 
fails to correct its computerized records to 
note that a probable cause finding had been 
overturned, that “can subject DFS to litiga-
tion, and it is unfair to the alleged perpetra-
tor.”114  Note the order of her priorities. 
 The auditor would no doubt respond 
that this just proves that she cares about 
children while her critics supposedly care 
only about “abusive parents.”  But that 
“logic” overlooks several points: 

• The point of an appeals mecha-
nism is to determine if the accused is abu-
sive or not. 

• A listing in the state’s Central 
Register makes it more likely that a child 
ultimately will be removed from the home 
– with all the harm that can cause, dis-
cussed earlier in this report. 

• The accused might actually be a 
child.  Children sometimes abuse each 
other. And children sometimes are falsely 
accused of abusing each other.  Most states 
list children in their central registers right 
along with adults. 

In Illinois, the lead plaintiffs in a 
successful class-action suit concerning the 
hotline process115 included a girl who, at 
the age of ten, was labeled a child abuser 
and listed in that state’s central register be-
cause she had pulled up the pants of some 
younger boys found “playing doctor” in the 
family’s day care home.  The ordeal of be-
ing accused, and all that followed, nearly 
drove the child to suicide. 

 Perhaps most serious, the audit 
found many cases in which reports were re-
ferred to field offices but not acted upon, 
sometimes for days, sometimes not at all.  
The audit also found that in 1999, fully 
one-third of all investigations were not 
completed in a timely manner.  Both of 
these problems can seriously compromise 
safety.  (The audit reports that the biggest 
backlog problem was in Springfield.  That 
would seem to contradict the auditor’s 
claim that Greene County may be doing a 
better job of keeping children safe than the 
rest of the state.)116 
 But the auditor failed to understand 
the implications of her own findings.  Re-
ports that go unexamined or uncompleted 
are symptoms of an overloaded system.  
They mean that too many cases are being 
screened in and sent on for investigation in 
the first place.  That illustrates the biggest 
problem at the Missouri child abuse hot-
line: The failure to screen out enough re-
ports. 

 
Fixing the hotline 
 
 Current Missouri law allows almost 
no real screening of calls at all.  Every call 
must be accepted if it meets the following 
criteria: 

 • The alleged child victim is under 
18. 

 • The accused “has care, custody, 
and control of the child.” 

 • The alleged acts or omissions are 
having an adverse effect on the child. 

 • The report meets the definition of 
abuse or neglect in Missouri law.117 
 Since as noted earlier, Missouri’s 
definition of neglect is breathtakingly 
broad, it’s hard to imagine a call about an 
impoverished family that wouldn’t have to 
be screened in, as long as the caller offered 
enough information about the accused for 
an investigator to find him or her. 
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 A call cannot be screened out if the 
same caller has made the same false allega-
tion repeatedly, but not maliciously.  The 
family would be subjected to an investiga-
tion over and over and over, causing re-
peated trauma to the children – and using 
up scarce time and resources. 
 Nor does a caller need to offer any 
evidence for his or her assertion.  The caller 
might, in fact, have “reasonable cause to 
suspect” maltreatment, or he might have no 
cause at all. T h e M i s s o u r i h o t l i n e r e -f e r r a l a n d s c r e e n i n g p r o c e s ss e e m s t o r e s e m b l e n o t h i n gs o m u c h a s a n o l d c a r t o o na b o u t t h e p o s t o f f i c e , i n w h i c ha d o z e n d i f f e r e n t s l o t s f o r d i f -f e r e n t k i n d s o f m a i l a l l w i n du p e m p t y i n g i n t o t h e s a m eb a s k e t .
 

 
 And though Missouri law prohibits 
deliberate false reports, it still allows 
anonymous reports, so malicious callers 
can simply cloak their malice in anonymity. 
 Furthermore, even if, somehow, a 
call doesn’t meet the criteria for a report, if 
the report was filed by a “mandated re-
porter,” such as a doctor or a teacher, it 
must be passed on to a local office anyway, 
which then has discretion about what to do 
with it, but still must waste time on it.118 
 In fact, the entire Missouri hotline 
process is far more complex than most 
states, involving numerous categories and 
subcategories.  There are “N” reports and 
“A” reports and “P” reports and reports that 
will be screened in each county and then 
placed in the “Investigation” track or the 

“Family Assessment” track.  And they all 
wind up piling up in local offices. 
 Indeed, the Missouri hotline referral 
and screening process seems to resemble 
nothing so much as an old cartoon about 
the post office, in which a dozen different 
slots for different kinds of mail all wind up 
emptying into the same basket. 

And that is a formula for disaster. 
That is the lesson from Florida, 

where the failure to properly screen hotline 
calls has been a major contributor to the col-
lapse of the child welfare system. 

After a case similar to the Bass 
brothers case made headlines across the 
state, the Florida legislature drastically re-
duced the ability of the hotline to screen 
calls.  And even where hotline workers have 
discretion, they are afraid to use it.  As a re-
sult, 95 percent of all reports are passed on 
for investigation. 
 But according to a state-mandated 
study of the hotline, at least 35 percent of 
those calls should have been screened out.  
As a result, the study concludes, workers 
have less time for each investigation, in-
creasing the likelihood that serious abuse 
will be missed. 
 The state auditor has called the Mis-
souri hotline, “the gateway to child protec-
tion.”119   
 The researcher who conducted the 
Florida study used similar terminology, but 
drew a crucial conclusion: “The hotline is 
supposed to be a gate,” he said.  “They’ve 
got the gate rusted, stuck open.”  As a re-
sult, cases pile up, creating a backlog of 
uncompleted investigations. 
 “I equate that to the game of play-
ing Russian roulette.  It’s just a matter of 
time before some child in the backlog pool 
is really badly injured.”120 

 RECOMMENDATION #2: Be-

fore a call is accepted and referred for 

investigation, the caller must be able to 

demonstrate that s/he does, indeed, have 
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“reasonable cause to suspect” maltreat-

ment. 

 The caller must be able to offer 
something more than a guess that a child 
really is being abused or neglected.  To 
help hotline operators accomplish this goal:  

 RECOMMENDATION #3: A ra-

tional method must be established for 

screening hotline calls, with state law 

modified to allow this.  This is, in fact, 
consistent with the auditor’s recommenda-
tion that the hotline adopt a “structured de-
cision making” instrument. 
 However, the place that the auditor 
suggests the state go to obtain such an in-
strument tends to produce assessment mate-
rials with a bias against families.  The state 
should hire a consultant with a track record 
for keeping children safe and families to-
gether, such as the Child Welfare Policy 
and Practice Group, run by the former head 
of the child welfare system in Alabama, to 
examine and possibly modify any proposed 
hotline screening instrument before adopt-
ing it. 

 RECOMMENDATION #4: Cases 

that do not meet the criteria for a child 

abuse or neglect report should not be 

forwarded to local offices.  If a mandated 
reporter has a concern that does not meet 
even the minimal criteria for a report, the 
mandated reporter should be told about 
other resources in his or her community 
that could be used to help the family. 

 RECOMMENDATION #5: 

Anonymous calls should not be accepted. 

Of all the sources of child abuse re-
ports, anonymous reports consistently are 
the least reliable.  They’re almost always 
wrong.   

A study of every anonymous report 
received in The Bronx, New York, over a 
two year period found that only 12.4 percent 
met the incredibly low criteria for “substan-
tiating” reports – and not one of those cases 
involved death or serious injury.  The re-

searchers found that “one case was indicated 
for ‘diaper rash’ one case for welfare fraud, 
and two cases because the apartment was 
‘dirty.’”121 

Anonymous reporting should be re-
placed by confidential reporting.  If some-
one who may have a grudge or someone 
who simply may be clueless wants to claim 
that a neighbor is abusing a child, that per-
son should be required to give the hotline 
operator his or her name and phone number.  
That information still should be kept secret 
from the neighbor in almost all cases,122 but 
the hotline needs to know.  That will imme-
diately discourage false and trivial reports. 

Of course, the objection to banning 
anonymous reports, and the objection to any 
kind of serious screening mechanism is, that 
some anonymous calls may be legitimate. 
 That’s true. 

If you ban anonymous reports, some 
real cases might be missed – though anyone 
who is sincere and has genuine reason to 
suspect maltreatment should be comfortable 
with confidential reporting. 

  But more real cases are missed now 
by overloading the system.  The more cases 
that cascade down upon investigators the 
less time they get for each one.  So, as the 
auditor’s own report demonstrates, some get 
short shrift.  It is far safer for children if 
cases are screened rationally by eliminating  
anonymous reports, rather than irrationally 
based on which file floats to the top of the 
pile on a caseworker’s desk, or which one is 
left in an automated retrieval system unread. 

As the authors of the Bronx study 

put it, in recommending that anonymous re-

ports be rejected: “The resources of child 

protective agencies are not limitless.       The  

time and energy spent investigating false re-

ports could better be given to more serious 

cases, and children may suffer less as a re-

sult.”123 
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Reassessing family 
assessment 
 
 Missouri deserves credit for its pio-
neering effort to find a less adversarial ap-
proach to less serious cases of alleged mal-
treatment.  But there are inherent flaws in 
the family assessment model as it exists to-
day. 
  

 W h a t e v e r i t o n c e m a yh a v e b e e n , t o d a y t h ed i f f e r e n c e b e t w e e n a n “ i n v e s -t i g a t i o n ” a n d a n “ a s s e s s m e n t ”s e e m s t o b e l i t t l e m o r e t h a nt h e t o n e o f v o i c e u s e d b y t h ew o r k e r s w h e n t h e y a s k t h e i rq u e s t i o n s .
 

In its current form the decision to 
treat a report as a full-scale investigation or 
a family assessment is made by a DFS 
worker in each county.  But no matter what 
the process is called, it’s always DFS com-
ing to the family’s door.  Indeed, the same 
worker may be expected to wear her adver-
sarial “investigator” hat on one case and 
her family-friendly “assessor” hat on the 
next.  And DFS expects its workers to be 
equally vigilant and ask the same questions.  
Whatever once may have been, today the 
difference between an “investigation” and 
an “assessment” seems to be little more 
than the tone of voice used by the workers 
when they ask their questions. 
 Indeed, Missouri ranks third in the 
nation for taking away children from their 
homes even when the children are not listed 
as victims of child maltreatment, taking 
four times more such children than the na-

tional average,124 suggesting that many “as-
sessment” cases may lead to removals. 
 In some cases, that may mean the 
case was truly serious and should have 
been assigned to the investigation track in 
the first place.  In other cases, it may mean 
the worker misunderstood her role. 

 RECOMMENDATION #6: The 

family assessment system should be radi-

cally restructured. 

 ••••The decision concerning whether 

a report should be referred for an inves-

tigation or an assessment should be made 

by the worker who initially takes the call 

at the hotline, using the structured deci-

sion-making instrument discussed ear-

lier. 

 •••• If the case is deemed suitable for 

assessment, it should not be referred to 

DFS at all.  Rather it should be referred 

to a private agency that has contracted 

with DFS to do assessments and offer 

voluntary help to the family.  

 This should not be done because a 
private agency is inherently better; rather it 
should be done to send a signal to the fam-
ily that an investigation and an assessment 
truly are different processes.  

 •••• The private agency worker must 

attempt to make face-to-face contact 

with the family, but the family must have 

the right to refuse.  The worker’s sole job 
is to offer voluntary help.  If the private 
agency worker, as a result of what he or she 
sees or hears in the home has reasonable 
cause to suspect maltreatment then s/he 
should call the hotline and report it for an 
investigation.  But the voluntary worker 
should not be a “mandated reporter.” 
 Without these limits, family as-
sessment becomes an empty term; essen-
tially an investigation in all but name. 
 Again, the risk is that the family 
will slam the door in the worker’s face, and 
serious abuse will take place behind that 
closed door. 
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 But without these changes, the 
greater risk is that even more real abuse 
will be missed by overwhelmed DFS work-
ers, even as families that simply need some 
voluntary help are too suspicious of DFS to 
accept it. 
 

Other recommendations for 
reforming  DFS 
 
 RECOMMENDATION #7: Make 

“hard services,” such as assistance with 

housing, jobs, and day care, readily 

available to ameliorate the worst effects 

of poverty and avoid the confusion of 

poverty with “neglect.” 

 Chief Justice Limbaugh suggested 
that a “typical” case involving lack of su-
pervision is one in which “a six-year-old 
boy had been locked alone in the basement 
of a house in Cape Girardeau by the boy's 
mother and her boyfriend, who then left the 
house for a weekend jaunt out of state.”125 
 But it’s not. 
 A far more common “lack of super-
vision” case is one in which a single mother 
will be sanctioned off the welfare roles if 
she doesn’t show up for her make-work 
job, even if her child is sick.  So she leaves 
the sick child home alone. 
 A parent who uses every dime she 
has to buy drugs and winds up on the 
streets is not providing adequate shelter for 
her children.  But neither was Sha’Va Por-
ter.  And Sha’Va Porter is closer to the 
norm. 

 RECOMMENDATION #8: Be 

sure that Missouri’s Intensive In-Home 

Services program rigorously follows the 

model of the first such program, Home-

builders in Washington state; then ex-

pand it to serve every family that needs 

it. 

 IIS is Missouri’s version of Inten-
sive Family Preservation Services.  For 

such a program to succeed, it must meet 
several criteria. 

 • The intervention begins when the 
family is in crisis.  An IFPS intervention is 
designed for families whose children 
otherwise face imminent removal to foster 
care. 

 • Because it is a crisis intervention, 
the IFPS worker is at the family’s door 
within 24 hours of the initial referral. 

 • The intervention is short -- usually 

four to six weeks -- but extremely intense.  

Caseworkers have caseloads of no more than 

three, so though they usually are with a 

family for no more than six weeks, they can 

spend several hours at a time with that 

family -- often equivalent to a year of 

conventional "counseling." 

 The end of the intervention does not 

mean the end of support for the family.  The 

IFPS model requires that the family be 

linked to less intensive support after the 

intervention to maintain the gains made by 

the family. 

 • The worker spends her or his time 

in the family's home, so she can see the 

family in action, and intervene as problems 

develop -- and so the family doesn't have the 

added burden of going to the worker's 

office.  The worker gives his or her home 

phone number or pager number to the family 

and is on call 24-hours-a-day seven-days-a-

week.  

 • The worker begins with the 

problems the family identifies, rather than 

patronizing the family and dismissing their 

concerns. 

 • Workers are trained in several 

different approaches to helping families, so 

they don't become hostile to those families if 

their first attempts to help don't work. 
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 • But perhaps most important, family 
preservation workers combine traditional 
counseling and parent education with a 
strong emphasis on providing "hard" 
services to ameliorate the worst aspects of 
poverty. 
 Family preservation workers help 
families find day care and job training, and 
get whatever special educational help the 
children may require.  They teach practical 
skills and help with financial problems.  
They even do windows.  Faced with a 
family living in a dirty home, a family 
preservation worker will not lecture the 
parents or demand that they spend weeks in 
therapy to deal with the deep psychological 
trauma of which the dirty home is 
“obviously” just a symptom. The family 
preservation worker will roll up her or his 
sleeves and help with the cleaning. 

  

 I t i s e x t r e m e l y d i f f i c u l t t ot a k e a s w i n g a t “ b a d m o t h e r s ”w i t h o u t t h e b l o w l a n d i n g o nt h e i r c h i l d r e n . T h e r e f o r e , i fw e r e a l l y b e l i e v e a l l t h er h e t o r i c a b o u t t h e n e e d s o ft h e c h i l d r e n c o m i n g f i r s t , w em u s t p u t t h o s e n e e d s b e f o r ea n y t h i n g – e v e n o u r a n g e r a tt h e i r p a r e n t s .
 

 
 It is not clear if Missouri’s Intensive 
In-Home Services program meets all of 
these criteria.  It clearly falls short of one: 
Nearly a quarter of families are not seen 
within 24 hours in the 2000 fiscal year.126  In 
fiscal year 2001 the data in the state’s annual 
In-Home Services report are unclear.127 

 As noted earlier, in the 2001 fiscal 
year, 276 Missouri children were placed in 
foster care simply because Intensive In-
Home Services was not available as an 
alternative.128  

RECOMMENDATION #9: The 

state of Missouri should make substance 

abuse treatment available immediately 

for any parent who needs it. 

Many of the cases that fall “between 
the extremes” in child welfare involve sub-
stance abuse.  And that raises an obvious 
question: Why even bother with such par-
ents?  Why not just rush to terminate paren-
tal rights? 

The answer is that we should not 
provide help for the sake of the parents.  We 
should do it for their children. 

In a University of Florida study of 
“crack babies” one group was placed in fos-
ter care, another with birth mothers able to 
care for them.  After six months, the babies 
were tested using all the usual measures of 
infant development: rolling over, sitting up, 
reaching out.  Consistently, the children 
placed with their birth mothers did better.  
For the foster children, the separation from 
their mothers was more toxic than the co-
caine.129 

It is extremely difficult to take a 
swing at “bad mothers” without the blow 
landing on their children.  Therefore, if we 
really believe all the rhetoric about the needs 
of the children coming first, we must put 
those needs before anything – even our an-
ger at their parents. 

This does not mean that addicts sim-
ply can be left alone to raise children.  It 
does mean that the answer in most such 
cases is drug treatment. 

Missouri, therefore, should have  
treatment available for every parent who 
needs it.  In some cases that can be outpa-
tient treatment.  Where inpatient treatment is 
required it should be in places where parents 
can keep their children with them. 
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And since the custodial parent usu-
ally is the mother, it needs to be treatment 
geared to the needs of women, for whom the 
approach generally needs to be different 
than that used with men. 
 Until enough treatment is available, 
parents with children in foster care, or at risk 
of losing their children to foster care, should 
be “moved to the front of the line” for the 
programs that are available. 

 RECOMMENDATION #10: 

Missouri needs to implement Team 

Decisionmaking
*
 statewide – both in letter 

and in spirit. 

 Missouri already has “teams” in each 
county that are supposed to confer about 
each case.  But if the Dominic James case is 
any indication, the teams lack key players 
and often don’t show up at game time. 
 Greene County’s “team” generally 
seems to consist only of birth parents, the 
juvenile officer, the DFS worker and the 
guardian ad litem appointed for the child. 
Foster parents sometimes are included as 
well. Others may take part, generally if they 
were part of the initial investigation130  That 
is not nearly enough. 
 In true Team Decisionmaking, 
anyone and everyone who can help a child is 
gathered together, preferably before 
placement is required, and certainly no more 
than 72 hours after.  That includes the child 
welfare agency, the birth parents, the 
guardian ad litem, the child, if s/he is old 
enough and comfortable with the process, 
and sometimes the foster parents.  But it also 
includes extended family, friends, 
neighbors, clergy and others. 

                                                 
* The practice actually has several names, including 
Team Decisionmaking, Family Group Conferencing, 
Family Team Meetings, and Family Group Deci-
sionmaking.  The differences among them are small, 
and for convenience, the term Team Decisionmaking 
is used here. 

 The entire group draws up a safety 
plan for the child; with DFS having final 
approval. 
 The program now exists on an 
experimental basis in St. Louis County, 
using the Family Group Conferencing 
model, and in theory, full-scale team 
meetings are supposed to take place 
statewide.  But it appears that in much of 
Missouri, the much skimpier team meetings 
are used, and even they don’t always 
happen. 
 The case of Dominic James would 
have been perfect for Team Decision- 
making. 
 In that case, after Dominic was taken 
from his mother because she allegedly was 
drunk and belligerent, a plan might have 
been drawn up in which the child would be 
returned home and a neighbor, or member of 
a community group or the family's minister 
might stop by every day for a couple of 
weeks to make sure everything was o.k.  Or 
a community agency might have found 
housing for Dominic’s father, so he could 
take the child.  Or someone else sitting 
around the table, a friend or a relative, might 
have agreed to take Dominic in.  Whatever 
else the family might need would be 
discussed around the table, then the DFS 
worker would draw up a plan to provide it.  
But there was no real “team” working for 
Dominic, only the much smaller group that 
regularly meets in Missouri.  And in the case 
of Dominic James, the initial meeting of 
even this small group was delayed. 
 Worse, DFS spokeswoman Deb 
Hendricks said that even had the meeting 
been held on time, it “would not have had a 
significant impact on the outcome, I don’t 
believe.”131  That suggests an agency in 
which many people are clueless about the 
real purpose and the real value of Team De-
cisionmaking. 
 And it appears that the Dominic 
James case is not unusual.  The investigation 
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of the Greene County system concluded that 
“the family support team is in many 
instances nonexistent.”132 
 In addition, key players in Greene 
County seem to view the team process as a 
way for the professionals to dictate to the 
birth parents.  If the professionals don’t 
agree on what marching orders to issue, they 
go to court.133  In fact, Team 
Decisionmaking is a collaborative process in 
which the family, extended family and other 
helpers should work together with DFS to 
draw up a workable plan.  

 RECOMMENDATION #11: Two 

promising national initiatives, now 

underway in St. Louis City, should be 

expanded statewide. 

Family to Family recruits foster 
parents from the neighborhoods foster chil-
dren come from, so if children must be taken 
from their parents, they at least can visit 
those parents easily, and they don’t have to 
lose their friends or change schools. 

The foster parents are trained to 
work as mentors to the birth parents, instead 
of seeing themselves as adversaries. 

Team Decisionmaking also is an im-
portant part of Family to Family. 

Family to Family has been evaluated 
by a team from the University of North 
Carolina.  They found that, where Family to 
Family was implemented, fewer children 
were taken away, placements were shorter, 
and there was less bouncing of children 
from foster home to foster home. 

Most important: Even though cases 
in which children were taken away and 
placed in foster care were more difficult, 
there was no increase in the recidivism rate, 
that is, the rate at which children returned 
home had to be placed in foster care again, 
and in some locations recidivism decreased.  
That means all this positive change was ac-
complished while making children safer.134 

 

The Community Partnership 
model is similar.  At the heart of the partner-
ship is mobilizing residents of some of the 
poorest communities in the United states to 
support each other, watch out for each other, 
and build trust among themselves and with 
child protective services. 

In Jacksonville, Florida, for example, 
the partnership brought residents together by 
first showing that it could help them.  Resi-
dents got concrete help to ameliorate the 
worst problems of poverty; then they could 
help each other. 

So when a mother left her young 
children home alone and was arrested for 
child neglect, there already were neighbors 
taking in the children by the time police ar-
rived.  Partnership staff knew the neighbors, 
and they knew the people at the state child 
welfare agency, so they could persuade the 
agency that the children would be safe this 
way – and the neighbors would keep an eye 
on the mother and help her to keep the fam-
ily together when she got out of jail. 

In another case, a family in a housing 
project was about to be evicted because they 
couldn’t keep their house clean.   

“The two were not friends,” accord-
ing to a report on the partnership, “but the 
neighbor said she hated to see a family 
thrown out on the street.”  So she and her 
son offered to help the mother clean her 
apartment.135 

When the Jacksonville partnership 
used its version of Team Decisionmaking, 
reabuse of children left in their own homes 
dropped by 23 percent.136 

Under a Community Partnership or 
Family to Family model, DFS workers 
might be based at a community center in a 
poor neighborhood.  They would become a 
part of the life of the community, meeting 
residents, taking part in local activities, and 
finding out about the wide array of formal 
and informal supports that exist in even the 
poorest neighborhoods.  Local community 
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groups and churches would have a chance to 
build bridges and overcome their often un-
derstandable suspicion of DFS. 

In a Community Partnership, the 
neighborhood centers also become “one-stop 
shopping” centers, where a wide array of 
supportive services are made available to 
families in order to help them keep their 
children out of foster care. 

RECOMMENDATION #12: raise 

the pay for DFS caseworkers.  

As we said at the start of this report, 
most DFS workers are dedicated, well- 
meaning people who are underprepared, un-
dertrained and terribly overwhelmed.  Their 
decisions are literally matters of life and 
death.  So pay them accordingly.  Don’t just 
give them a token raise.  Let Missouri be a 
trendsetter and pay its child welfare workers 
more than anyplace else in the country.  
Then DFS can set standards for training and 
experience commensurate with that pay. 

Spending more on the caseworkers 
DFS already has would be a better invest-
ment of scarce funds than hiring new work-
ers.  Caseloads do need to be cut – but the 
way to do that is to stop taking away so 
many children who could remain safely in 
their own homes. 
 
 

CHANGING THE COURTS: 
 
The myth of due process 
 
 The best way to tell when anyone in 
a child protection system is being 
disingenuous is if they start talking about 
“due process” as if it really exists.  If they 
start saying “we can’t take away children by 
ourselves” or “everything we do is approved 
by the court” then you may as well forget 
about a serious dialogue – because the 
people telling you this know that it in every 
meaningful way, it’s not true. 

 Yes, a DFS worker can’t literally 
take away a child on the spot.  But all she 
has to do is call a juvenile officer or a police 
officer to do it for her.  The first chance a 
parent has to fight to get his or her child 
back is at a hearing that is supposed to take 
place within 72 hours.  So for up to three 
days (more if a weekend or holiday is 
coming up), DFS has a free shot at any child 
in the state. 
 But the parent will get that 72-hour 
hearing only if he or she knows to ask for it, 
and sometimes not even then.  Indeed, it 
appears the hearings don’t happen too often. 
  

 T h e b e s t w a y t o t e l lw h e n a n y o n e i n a c h i l dp r o t e c t i o n s y s t e m i s b e i n gd i s i n g e n u o u s i s i f t h e y s t a r tt a l k i n g a b o u t “ d u e p r o c e s s ” a si f i t r e a l l y e x i s t s .
 

 
 In 1997, Missouri initiated a 
“Juvenile Court Improvement Project” 
(JCIP) in two judicial circuits, Circuit 23 
(Jefferson County) and Circuit 2 (Adair, 
Knox and Lewis Counties).  Under the pilot 
project, these preliminary hearings became 
automatic in almost all cases – though 
sometimes it took up to ten days instead of 
three.  But before the pilot, in Circuit 2 they 
took place in only 46 percent of cases – in 
Circuit 23, in less than ten percent of 
cases.137 
 That suggests that in all the still 
“unimproved” counties, DFS has a “free 
shot” at any child for at least 30 days, or 
possibly longer, until there is actually a 
hearing where parents get into the 
courtroom. 
 Even if the 72-hour hearing is held, 
the standard of proof DFS and the juvenile 
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office must meet is almost non-existent.  
They need show only “probable cause to 
believe” maltreatment occurred.  As with the 
standard for “substantiating” maltreatment 
to list someone in the state’s central register, 
this standard is extremely low.  Only at later 
hearings does the standard rise even to 
“clear, cogent and convincing” evidence – 
and even that standard is lower than the 
standard required to convict a child 
murderer in a criminal trial. 
  

 “ [ J e f f e r s o n ] C o u n t yp r o v i d e d n o r e s o u r c e s f o ra t t o r n e y s f o r i n d i g e n t p a r e n t s .T h e j u d g e s o u g h t v o l u n t e e r s… b u t m o s t s u c h r e q u e s t sw e r e r e p o r t e d l y n o t a b l e t o b em e t . ”
--The Missouri Juvenile Court 

Improvement Project: Final Report 

 

 
 So it’s no wonder that, according to 
an evaluation of the court improvement 
project, it appears that when the 72-hour 
hearings are held, the real purpose is not to 
determine if custody is really necessary – 
that, apparently is simply assumed.  Rather, 
court and DFS officials in the improvement 
project circuits said they liked having the 
hearings because it showed the parents how 
much trouble they were in, and “changes on 
their part would be required within a limited 
timeframe in order to have the child returned 
to them.”138 
 Whenever the parent finally gets to 
court, she is likely to feel lonely.  On one 
side, there will be a lawyer from the juvenile 
office, who has had plenty of time to read up 
on the case and prepare a presentation.  And 
the juvenile office is part of the court system 
itself.  That means, unlike any other state we 

know of, the lawyer who, in effect, acts as 
prosecutor is an employee of the same 
branch of government as the judge, creating 
the  potential for conflict of interest. 
 Further conflict may occur if the 
same office also funds the Guardians ad 
litem who are appointed to represent the 
“best interests” of children in abuse and 
neglect proceedings. 
 On the other side is usually a 
bewildered, impoverished parent who, if she 
has a lawyer at all, may have just met him in 
the hall five minutes before the hearing.  
That lawyer is himself probably a terribly 
overwhelmed legal aid attorney, or perhaps 
a private attorney working on the case for 
minimal compensation, or maybe a 
volunteer. 
 Or maybe not even that. 
 According to the JCIP evaluation, in 
Jefferson County, “the county provided no 
resources for attorneys for indigent parents.  
The judge sought volunteers … but most 
such requests were reportedly not able to be 
met.  Some interviewees indicated that, as a 
result, a number of parents who could not 
afford counsel appeared not to be able to 
adequately understand the proceedings, and 
that when they tried to represent themselves, 
they often delayed the hearings by their 
mistakes.”139 
 There are far more serious 
consequences for families if they lack 
representation than a delay in a hearing 
because of “their mistakes.”  The fact that 
this apparently is the only consequence 
reported to the people who evaluated the 
JCIP pilot project says a lot about the 
mindset in Jefferson County. 
 Presiding over all this is a judge who 
knows that, if she sends the child back home 
and something goes wrong, her career on the 
bench probably is over.  But if she holds the 
child in foster care indefinitely, the child 
may suffer enormously – but the judge 
almost always is safe. 
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 In New York City, judges actually 
admitted to a panel of national experts that 
they regularly hold children in foster care 
even when they don’t think the city’s child 
welfare agency has made a good case – 
because they are so afraid of what the media 
will do to them if they send a child home 
and something goes wrong.140 
 The fact is, if DFS and the juvenile 
office want to hold a child in foster care, 
judges will almost never disagree; they are 
far more prone to wield rubber-stamps than 
gavels. 

 RECOMMENDATION #13: 

Whenever a child is taken into custody by 

a juvenile officer or anyone else so 

empowered, whether a court-order was 

obtained first or not, there must be a 

hearing, with full notice to parents so they 

can take part, within 48 hours, with no 

exceptions for weekends or holidays.   

 Police and fire stations don’t close at 
night and on weekends, neither do hospital 
emergency rooms.  The removal of a child is 
just as urgent, and a court should be 
available seven-days-a-week to step in and 
take a serious look at whether the removal 
was necessary. 

 RECOMMENDATION #14: At 

this hearing and all subsequent hearings, 

the standard of proof that the state must 

meet shall be at least “clear and convinc-

ing.”  Again, this is still a lower standard 
than is used to keep a murderer of children 
off the streets.  Before DFS or the juvenile 
office can tear a child from everyone he 
knows and loves, they should be able to 
meet a standard higher than “probable cause 
to believe” which is little more than a hunch. 

RECOMMENDATION #15: From 

the moment a child is removed until the 

first hearing at which all sides are repre-

sented, the juvenile office shall be respon-

sible for arranging daily visits, unless it 

can show, by clear and convincing evi-

dence, that this would cause severe emo-

tional harm to the child. 

This would help ease the emotional 
trauma done to the overwhelming majority 
of children by the act of removal itself.  But 
it also serves another purpose. 
 There are very few “front door” 
methods to prevent wrongful removal of 
children.  This is a way of getting at the 
problem through the “back door.” 

This idea was first proposed as part 
of a very good model law written by Prof. 
Michael Wald of Stanford University Law 
School in 1976, and revised by an American 
Bar Association Committee in 1981. 

A requirement for daily visits, unless 
the juvenile office can show by clear and 
convincing evidence that this would cause 
severe and lasting emotional trauma to the 
child, (physical trauma can be prevented by 
having the visits supervised) will help ease 
the trauma of the removal itself. 
 The juvenile office will scream about 
how burdensome it is.  But that’s the whole 
idea.  If a juvenile officer knows that taking 
a child on his or her own authority will be 
followed by a requirement that he or she set 
up several days worth of visits, that officer 
might be more careful about who is taken 
away. 
 The reason for placing this burden on 
the juvenile office instead of DFS is 
described in the section about the juvenile 
office below later in this report. 

 RECOMMENDATION #16: All 

indigent parents shall have the right to 

free legal representation from the 

moment a child is taken from them.  That 

representation shall be provided by an 

“institutional provider” such as a legal 

aid society or public defender’s office, 

and that provider shall be funded 

sufficiently to provide meaningful 

representation. 
 It is difficult to understand how 
anyone can claim with a straight face that 
due process exists for families, if families 
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have no meaningful representation in court.  
And meaningful representation means more 
than a warm body in the courtroom.  It 
means someone with at least as much time 
and resources as are available to DFS and 
the juvenile office; otherwise the deck is 

stacked, the judge can hear no reasoned 
argument against removal, and the children 
suffer. 
 

Leveling the playing field in Washington State 
 
 In Pierce County, Washington, the judge in charge of the county’s juvenile 

courts was dismayed at the escalating rate of terminations of parental rights – 
knowing that he was dooming some of the children to a miserable existence in 
foster care. 
 
 So he persuaded the legislature to provide enough money for defense 
attorneys to have resources equal to those of the Attorney General’s office, which 
represents the state child welfare agency in juvenile court.  The result: successful 
reunification of families increased by more than 50 percent. 
 
  And that’s not because lawyers “got their clients” off. 
 
 Where the parents are innocent, lawyers have time to prove it.  Where there is 
a problem in the home that must be corrected, the lawyers have time to sit down 

with the parents, explain early on what they are up against and guide them 
through the process of making whatever changes are needed. 
 
 Since 2000, of 144 cases in the program in which families have been reunified, 
not one has been brought back to court. 
 
 “These children aren’t coming back,” says Washington State Supreme Court 
Justice Bobbie Bridge, a supporter of the program, “and we do get them back 
when we make bad reunification decisions.” 
 
 The National Council of Juvenile and Family Court Judges is publicizing the 
results, and even the State Attorney General, who has to face the better-prepared 
lawyers, supports the project and wants it expanded.141  

 
Missouri’s fifth wheel 
 
 The problems discussed in the 
previous section are common in much of the  
country; but in Missouri, there is an extra 
problem that may be unique: The juvenile 
office. 
 Although there are some 
communities in which child protection 
investigations are done solely by law 
enforcement agencies, typically those 

agencies hire civilian investigators to make 
removal decisions, and the child welfare 
agency is not involved at all.  There is one 
“front door” to the system. 
 
 
 And even in cases where police don’t 
normally do child protective investigations, 
but they happen to be first on the scene and 
find children in danger, they typically call 
the child welfare agency to come and join 
them and decide whether children need to be 
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removed from the home.  Again, one front 
door. 
 Missouri may be the only child 
protection system in America with two front 
doors. 
 As in all states, citizens are 
encouraged to call the child welfare agency 
if they have “reasonable cause to suspect” 
maltreatment, and some professionals are 
required to report. 
 But in Missouri, citizens can simply 
call their county juvenile office instead –or 
as well.  (Mandated reporters must call DFS, 
but they also can call the juvenile office). 
 Thus, while it is not clear how often 
it happens, it is possible for DFS and the 
juvenile office to wind up doing duplicate 
investigations of the same case.  And even if 
the DFS worker does not think the child 
needs to be removed, if the juvenile officer 
disagrees, the juvenile officer can take the 
child on the spot. 
 Even when both organizations agree 
on removal, parents may wind up 
whipsawed between conflicting 
requirements.  They may do everything DFS 
asks, only to go to court and find that the 
juvenile office isn’t satisfied – or vice versa. 
 And the fact that two entities that 
apparently don’t always get along must sign 
off on plans developed through Team 
Decisionmaking before they can take effect, 
is likely to further impede the Team 
Decisionmaking process. 
 And it is the juvenile office, not 
DFS, that actually performs the role 
equivalent to a prosecutor in a criminal trial.  
Thus, if DFS thinks a child should return 
home and the juvenile office doesn’t, (or 
vice versa) DFS sometimes may finally have 
something in common with the parents: The 
agency may not be adequately represented in 
court.  DFS does have its own lawyers and 
they do appear in some, but reportedly not 
all, cases. 

 In addition, as noted earlier, the 
juvenile office is a part of the court system, 
which means that in any conflict between 
the juvenile office and an agency of another 
branch of government, the judge might be 
tempted to favor the “home team.” 
 The situation is like a criminal court 
in which the judge decides to supplant the 
police and hire someone to do an 
investigation.  Then he hires a colleague of 
the investigator to replace the district 
attorney. 
 It also adds to the cost of the entire 
process.  There is nothing that the juvenile 
office does that someone else – either DFS 
or the guardian ad litem -- isn’t supposed to 
be doing already, aside from prosecuting the 
case.  Indeed some juvenile officers are 
former DFS employees. 

 RECOMMENDATION #17: The 

juvenile office should be eliminated from 

all child abuse and neglect investigations 

and court proceedings.  The prosecutorial 

functions now handled by the juvenile 

office should be turned over to lawyers 

for DFS. 

 To those who may say the juvenile 
office sometimes does a better job than DFS, 
we reply: Use the money saved through this 
recommendation to improve DFS. 
 

Opening courts and records 
 

RECOMMENDATION #18: All 

court hearings in child maltreatment 

cases and almost all documents should be 

subject to a “rebuttable presumption” of 

openness. 

The public should be allowed to at-

tend all hearings except the very first “72-

hour” hearing (which, under a previous 

recommendation would become a 48-hour 

hearing).  Documents would remain 

closed until the next hearing. 

 At that time they would be opened 

unless the lawyer for the parents or the 



THE ROAD LESS TRAVELED BY/56 

guardian ad litem for the child could per-

suade the judge, by clear and convincing 

evidence, that opening a given record 

would cause severe emotional damage to a 

child.   

The judge then would keep closed 

only the minimum amount of material 

needed to avoid the severe damage.  Por-

tions of hearings could be closed for the 

same reason, with the party seeking clo-

sure required to meet the same standard 

of proof. 

As noted above, the people who 
work for DHS are not evil.  But even the 
best of us would have trouble coping with 
nearly unlimited power and no accountabil-
ity.  One caseworker in another state alleg-
edly told some parents: “I have the power of 
God.”  It’s alarming if he said it.  But what’s 
even more alarming is: It’s true.  Casework-
ers do have the power of God. 

To give a young, inexperienced 
worker the power of God, send her out on 
what she is convinced is a Godly mission to 
rescue innocent children from the scum of 
the earth and then expect her to exercise 
self-restraint is more than can be expected of 
most human beings.  Rarely is the power of 
God accompanied by the wisdom of Solo-
mon. 
 The power must be checked by ac-
countability.  And accountability is not pos-
sible in secret.   

It’s not supposed to work that way in 
a democracy. That is why it is so urgent 
that all court hearings and almost all records 
in child welfare cases be presumed open. 
 An exception would be made to the 
presumption of openness for portions of 
documents that name people who reported 
child abuse in confidence.  Though even 
then, if a parent claims to be a victim of har-
assment, that parent should be allowed to 
ask a judge to review the record and, if the 
judge agrees there has been harassment, 
open this record as well. 

Only the lawyer for a parent and the 
guardian ad litem for a child should be al-
lowed to request secrecy.  Neither DFS nor 
the juvenile office should even be allowed to 
ask for it.  DFS and the juvenile office have 
no interest in secrecy other than as a way to 
cover up their failings.  If secrecy is truly 
needed to protect a child, that’s what the 
guardian ad litem is there to ask for. 

This, of course, goes much farther 
than existing Missouri law, which depending 
on interpretation, permits or requires the 
opening of records, with some exceptions, 
only after a fatality or near fatality. T o g i v e a y o u n g , i n e x p e -r i e n c e d w o r k e r t h e p o w e r o fG o d , s e n d h e r o u t o n w h a ts h e i s c o n v i n c e d i s a G o d l ym i s s i o n t o r e s c u e i n n o c e n tc h i l d r e n f r o m t h e s c u m o f t h ee a r t h a n d t h e n e x p e c t h e r t oe x e r c i s e

self
- r e s t r a i n t i s m o r et h a n c a n b e e x p e c t e d o f m o s th u m a n b e i n g s . R a r e l y i s t h ep o w e r o f G o d a c c o m p a n i e db y t h e w i s d o m o f S o l o m o n .

 
While that is better than nothing, it 

has an unintended consequence: Because, as 
the state auditor is quick to point out, in raw 
numbers, more children die in their own 
homes than in substitute care, this limited 
degree of openness reinforces the misper-
ception that the system errs only in one di-
rection, leaving children in dangerous 
homes.   

The hundreds of families who say 
their children were wrongfully removed still 
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have no way to prove it; they remain 
thwarted by the “veto of silence.” 

They can tell their stories to report-
ers, but even if they have some limited 
documentation, the reporters may decline to 
write about the case, rather than risk the 
possibility that people at DFS are telling the 
truth when they say, as they so often do, 
“Oh, there’s really so much more to it, and 
we wish we could tell you, but our hands are 
tied: Confidentiality, you know.” 

 

 “ S o f a r s o g o o d o n t h em e d i a . T h e T V s t a t i o n sh a v e n ’ t p i c k e d i t u p y e t . ”
--E-mail from a DFS hotline worker 

concerning the Dominic James case. 

 
In fact, many journalists have found 

that when child welfare agencies really have 
a good case, they leak the information.  But 
this veto of silence often is effective in sti-
fling the stories of families whose children 
have been wrongfully taken. 

At a minimum, Missouri should 
adopt New York’s law which allows, but, 
unfortunately, does not require, child wel-
fare agencies to provide information when a 
parent has come forward to say his or her 
child was wrongfully removed.  (The text of 
this law can be found in Appendix C). 

The urgent need for more openness 
was reinforced by DFS’ behavior in the 
Dominic James case.   

First, DFS claimed that all proce-
dures were followed.  The former Assistant 
Deputy Director for Children’s Services de-
clared that “I don’t see any policies or pro-
cedures we did have or didn’t have that 
would have prevented this.”142 

Then, in response to a formal free-
dom of information request from the Spring-
field News-Leader, DFS released a summary 

of its handling of the case that acknowl-
edged that two policies were not, in fact, fol-
lowed.  But, as noted earlier, a DFS spokes-
woman said that in the case of at least one of 
those failures, the delay in holding the team 
meeting, she thought it wouldn’t have made 
any difference. 

All the while, the juvenile office, 
Dominic’s guardian ad litem and Dominic’s 
father were saying they had asked that 
Dominic be removed from the foster home 
where he ultimately died, and DFS was say-
ing there had been no such request – only a 
discussion about looking into such a move. 

Then, after the News-Leader sued, 
DFS released hundreds of additional pages, 
but large sections of the documents were 
blacked out. 

The records supported the claim of 
the juvenile officer and the GAL that they 
had sought to have Dominic removed – and 
thought all sides had agreed to it.  Also 
among the documents, an e-mail, written 
while Dominic was on the verge of death, in 
which a DFS hotline worker tells her superi-
ors: “So far so good on the media.  The TV 
stations haven’t picked it up yet.”143 

And finally, DFS “discovered” the 
proverbial “smoking memo” – an e-mail 
from a DFS supervisor stating explicitly that 
yes, the juvenile officer and the GAL did 
want Dominic moved – but DFS would re-
fuse to go along. 

Frontline DFS workers in Greene 
County, furious that they had defended su-
periors who apparently deceived them and 
the public, staged a protest in front of their 
own office.144  

In addition to all the other reasons 
for opening court hearings and records, the 
case of Dominic James reveals one more: 
Complete openness is necessary because 
DFS has proven that it simply cannot be 
trusted. 
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The argument against opening hear-
ings and records is that it would  embarrass 
children. 

That argument fails on several 
counts: 

 • The alleged potential for “trauma” 
does not explain why information is kept se-
cret even after a child has died, as in the 
Dominic James case. 

 • In the overwhelming majority of 
cases there are no graphic details to report.  
Most cases involve “neglect.”  A child will 
not be testifying about being beaten or raped 
because that’s not the accusation.   

 • The most traumatic cases are likely 
to involve not only child protection proceed-
ings but criminal cases as well.  These hear-
ings already are public.  And when parents 
who feel they have been wronged file their 
own civil suits, trials and records in those 
cases are public as well.  Yet we have never 
seen nor heard a single account of a child 
saying that she or he was traumatized by the 
fact that such a trial was public.  Nor do we 
know of any adult coming forward years af-
ter the fact to complain of such trauma. 

 • Ten states have opened child pro-
tection proceedings to the press and the pub-
lic.  Two more let in reporters only.  In 
every one of these states, the same fears 
were expressed initially as in Missouri.  But 
a comprehensive nationwide examination by 
the Pittsburgh Post-Gazette found that none 
of the problems materialized.  Indeed, over 
and over, one-time critics became con-
verts.145 
 “Everyone complains about every-
thing in New York,” says Judith Kaye, chief 
judge of that state’s highest court, the Court 
of Appeals.  But, she says, in all the years 
since she ordered all of the state’s family 
courts opened, “we’ve had no complaints 
about this.”   

Her deputy, Chief Administrative 
Judge Jonathan Lippman says “It has been 
100 percent positive with no negatives … 

Our worst critics will say it was the best 
thing we ever did.  Their fears were un-
founded … I wish other states would do it.” 

One of those who initially opposed 
the change was Michael Gage, former ad-
ministrative judge of the New York City 
family court.  But now, Gage says, “I think 
it worked.  From my view, it worked re-
markably well.” 

Another opponent was Jane Spinak, 
then head of the Juvenile Rights Division of 
the Legal Aid Society in New York City.  
But, Spinak says, “the consensus now is that 
[the court] is better open than when it was 
closed.” 

Once the courts were opened, report-
ers saw the shabby conditions families had 
to endure.  That led to funding for repairs.  
It’s also helped increase pressure to raise 
fees paid to the lawyers who defend impov-
erished parents – at $40 an hour in court and 
$25 an hour out of court, they’re the second 
lowest in the country. 

And the head of New York City’s 
child welfare agency when the courts were 
opened, Nicholas Scoppetta, said opening up 
the process helped him improve his agency.  
“We have not experienced a downside,” he 
said.146 

New York is not alone.  In Indian-
apolis, Judge James Payne made an excep-
tion to his state’s closed courts policy for a 
national news program.  He says well-run 
court systems can only benefit from open-
ness.  “I think we do a lot of good work in 
our system, and people don’t know about it 
… because we keep the hearings closed.” 

Payne argues that it is disingenuous 
for some child welfare agencies to demand 
closed hearings to avoid “embarrassing” 
children and then post the children’s pic-
tures, and, sometimes, intimate details about 
their problems, on websites promoting their 
adoption.  

In Illinois, the press has been al-
lowed into juvenile court for more than a 
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century, and the head of the state’s child 
welfare agency, Jess McDonald, says the 
public should be allowed in, too.  “We will 
only make mistakes if we are hidden in the 
back room,” McDonald says. 

The reform-minded head of Alle-
gheny County, Pennsylvania’s child welfare 
system, Marc Cherna, also supports opening 
hearings, which now are closed in that state.  
And he supported the county’s judges when 
they agreed to give regular access to a re-
porter from the Post-Gazette. 

In Oregon, hearings in abuse and ne-
glect cases have been open for more than 20 
years.  “The appearance of being treated 
fairly is compromised when things are done 
in secret,” says Oregon Circuit Judge Daniel 
Murphy.  “People are suspicious of anything 
done secretly.” 

And in Florida, the former director 
of the Children First project at Nova South-
eastern University, Chris Zawisza, supports 
the state’s open courts: “The newspapers in 
Florida have played an exceptional watch-
dog function and caused many significant 
changes in child welfare,” Zawisza says, 
“and that is because they have had access to 
this stuff.”   

 

--Judith Kaye, Chief Judge, 
 New York State Court of Appeals

 

 
But perhaps most revealing is this: 

Of all the states to open proceedings, not 
one has closed them again.  For example, af-
ter three years of experimenting in 12 coun-
ties, the Minnesota Supreme Court ordered 
open courts in child maltreatment cases 
statewide.147  Surely if the experiment had 
been traumatizing children, it never would 
have been expanded. 

And that shouldn’t come as a sur-
prise.  Cases likely to be covered by the me-
dia are likely to fall into these categories: 

• Cases where the child has been 
killed. 

• Cases where the alleged abuse is so 
brutal that the details already are public 
knowledge because of police reports.  These 
cases also are likely to be the subject of pub-
lic, criminal proceedings. 

• Overview stories about court sys-
tems, in which case examples can be used 
without revealing names. 
 No state court judge in America has 
a better reputation for concern about the 
welfare of  children than Judge Kaye in New 
York. She stands by what she said when the 
courts first were opened: 
 “Sunshine is good for children.” 
 Some opponents of opening court 
hearings have claimed that states will lose 
federal aid.  But the requirements of federal 
law are a matter of dispute.   
 We are aware of no state with open 
courts that ever has actually been penalized.  
And the federal Department of Health and 
Human Services agreed not to withhold 
funds after it discovered how many states 
had gone ahead and opened their hearings.  
In fact, the only thing HHS has done is ask 
proponents to get federal law clarified.148 

Of course it is impossible to guaran-
tee that no child ever would be embarrassed 
if hearings and case records were opened.  
But the embarrassment is far outweighed by 
the improvement Missourians would see in 
how the courts are run.  

We all do better when someone is 
looking over our shoulder.  We think things 
through a bit more.  We’re better prepared.  
We explore more options.   

The chair of the commission on 
Children’s Justice, former Chief Justice John 
Holstein has said “I have a theory that I’m a 
much better judge on the record than off, but 
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I’m not sure it’s always good for the chil-
dren.”149 

Justice Holstein, when you’re a bet-
ter judge, it’s good for the children. 

Had the hearings and records in the 
case of Dominic James been public, he 
might someday have been embarrassed.  But 
perhaps open hearings would have prompted 
everyone to think more carefully.  Perhaps 
they would have led to alternatives to taking 
Dominic away. Or perhaps they would have 
led to placement with relatives.  Perhaps had 
the hearings and the records been open, 
Dominic James might have lived long 
enough to blush. 

RECOMMENDATION #19: In all 

places where it appears, the phrase “best 

interests of the child” should be replaced 

with the phrase “least detrimental alter-

native.” 

Currently, almost all state laws in-
volving custody of children are liberally 
sprinkled with the phrase “best interests of 
the child.” 
 But that is a phrase filled with hu-
bris.  It says we are wise enough always to 
know what is best and capable always of 
acting on what we know.  In fact, those are 
dangerous assumptions that can lead us to 
try to fix what isn’t broken or make worse 
what is. 
 Thirty years ago, three of the leading 
child welfare scholars of the 20th Century, 
Albert Solnit, Joseph Goldstein, and Anna 
Freud, proposed an alternative phrase.  They 
said “best interests of the child” should be 
replaced with “least detrimental alterna-
tive.”150 
 “Least detrimental alternative” is a 
humble phrase.  It recognizes that whenever 
we intervene in family life we do harm.  
Sometimes we must intervene anyway, be-
cause intervening is less harmful than not in-
tervening.  But whenever we step in, harm is 
done. 

 The phrase “least detrimental alter-
native” is a constant reminder that we must 
always balance the harm that we may think a 
family is doing against the harm of interven-
ing.  It is exactly the shot of humility that 
every child welfare system needs. 
 

“ASFA made me do it” 
 

 Some may argue that the proposals 
in this document are incompatible with a 
federal law, the so-called “Adoption and 
Safe Families Act.”  Some in DFS or juve-
nile offices may claim they are forced to de-
stroy families because of ASFA. 

 

 “ A S F A m a d e m e d o i t ” i st h e c h i l d w e l f a r e e q u i v a l e n t o f“ t h e d o g a t e m y h o m e w o r k . ”
 

 
 On the contrary. ASFA's proponents 
claim that the law was designed to promote 
speedy permanency for children.  The rec-
ommendations in this report do just that.  
What they do not do is use permanency as 
simply a euphemism for adoption.   
 These recommendations recognize 
that for most children most of the time, the 
best route to a safe, permanent home is by 
leaving the child in his own home or return-
ing him or her there as quickly as possible. 
 And though ASFA encourages the 
states to do many bad things, it generally 
does not require those things. 
 For example, ASFA requires states 
to seek termination of parental rights for 
children who have been in foster care for 15 
of the previous 22 months – in some cases.  
But there are many exceptions, including 
kinship placements and cases in which DFS 
has not, in fact, provided services needed to 
reunify the family when that could have 
been done safely. 
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 Furthermore, though ASFA requires 
child welfare agencies to ask for termination 
in some cases, it does not require judges to 
grant the request. 
 “ASFA made me do it” is the child 
welfare equivalent of “the dog ate my 
homework.” 

 

The cost of change 
 

We make these recommendations at 
a time when Missouri, like most states, is 
facing severe fiscal problems.  Though sav-
ing money is not the goal of these recom-
mendations, it is a beneficial side effect of 
many of them. 
 The argument has been made repeat-
edly that the answer to Missouri’s child wel-
fare problems is to spend more. 
 In fact, that is part of the answer. 
 But Missouri will never solve its 
child welfare problems just by spending 
more.  It also needs to spend smarter. 
 A very rough estimate, based on data 
compiled by the Urban Institute, suggests 
that, in Fiscal Year 2000, Missouri spent 
$336 on child welfare for every child in the 
state – the 12th highest rate in the nation.  
The national average was $277.151   
 Missourians should not take too 
much comfort in these figures, however.  
Just as the national average for the propor-
tion of children in foster care is too high, the 
national average for spending is too low.  
And, of course, there have been cuts in child 
welfare spending since 2000. 
 According to State Rep. Roy Holand, 
a Springfield Republican, Missouri’s com-
bined tax burden is the 45th lowest in the 
country.  Rep. Holand writes that “a discus-
sion of taxation is appropriate when we are 
faced with such a large gap in revenue and 
the fat has all been trimmed.”152 
 Those who are unwilling to take 
even a few more dollars out of their pockets 
in taxes to help their state’s most vulnerable 

children, should at least have the decency to 
spare us the pious rhetoric and cloying cli-
chés about “our children are our future,” etc. 
 And those who would deny health 
insurance to a needy child or to that child’s 
impoverished parents – in a state which re-
portedly already has the lowest Medicaid 
eligibility levels in the country153 -- those 
who would slash payments to grandparents 
taking in their grandchildren and those who 
would cut funds for home visiting programs 
like Nurses for Newborns in St. Louis are 
indeed committing what the News-Leader 
aptly described as “legislative child abuse.”  
 One Missouri legislator has argued 
that “You don’t abuse the power you have 
and then ask for more money. Uh-uh. That’s 
not the way it works. The fact is if they have 
more money, more social workers, they’ll 
just take away more children.”154 
 This reasoning is flawed on several 
grounds. 
  

 T h o s e w h o t h i n k t h a t y o uc a n c o n t r o l t h e e x c e s s e s o fa g e n c i e s l i k e D F S b y t r y i n g t os t a r v e t h e m t o d e a t h a r ek i d d i n g t h e m s e l v e s . C h i l dr e m o v a l w i l l b e t h e l a s t t h i n gt o g o – e v e r y t h i n g e l s e w i l l b ec u t f i r s t .
 

First, some children truly are endan-
gered by their parents, and providing suffi-
cient resources to find and rescue these chil-
dren is as important as adequately funding 
the police department.  Police departments 
sometimes abuse their power; that is a rea-
son to reform them, not starve them.  The 
same is true for child protective services. 
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 While it is true that hiring more 
workers may indeed have a “net-widening” 
effect, that is not an argument against spend-
ing more money; that’s an argument against 
spending more money to hire more workers.  
Missouri should spend more money on 
raises for the workers it already has, it 
should spend more on safe, proven programs 
to keep families together, and it should 
spend more on due process protections for 
families – so more workers won’t be neces-
sary. 
 Those who think that you can control 
the excesses of agencies like DFS by trying 
to starve them to death are kidding them-
selves. Child removal will be the last thing 
to go – everything else will be cut first. 

It is true, however, that just spending 
more won’t work.  We know that because 
Florida tried it.  That state has doubled its 
child welfare spending in the past four years.  
But all the new money went to hire more 
hotline operators to pass more false reports 
and trivial cases on to more investigators 
who took away more children and put them 
into more foster homes. 
 So for all the additional spending, 
Florida simply wound up with the same 
lousy system only bigger. 
 Had Florida put all that money into 
safe, proven programs to keep more families 
together, it could have been on the way to 
building one of the best child welfare sys-
tems in the country, instead of having one of 
the worst. 
 Similarly, Missouri spends at a com-
paratively high rate, yet, as the state auditor 
points out, salaries for caseworkers are 
among the nation’s lowest,155 and a large 
portion of the foster care budget is poured 
into group homes and modern-day orphan-
ages. 
 Missouri must spend more – but it 
must also put the money where it will do 
good instead of harm. 

 Fortunately, almost all of the rec-
ommendations in this report are cost neutral, 
and many save money.  For example, na-
tionwide, placing one child in foster care for 
a year typically costs about $15,000.156  
Group homes and institutions cost far more.  
Keeping an entire family together by using 
an Intensive Family Preservation Services 
intervention typically costs about $5,000.  
For every child kept out of foster care for a 
year thanks to such an intervention, gov-
ernment saves about $10,000, typically 
more.157   
 And both Constance Porter and 
Dominic James could have been helped with 
services that cost even less than an IFPS in-
tervention. 
 It is true that the savings to states are 
reduced by the perverse federal financial in-
centives discussed earlier.  But Missouri 
worsened this problem by failing to aggres-
sively seek “waivers” that have allowed 
other states to divert some of their federal 
foster care funds to prevention. 
 Some recommendations, such as 
more drug treatment and increasing the pay 
of caseworkers, do require increased spend-
ing. 
 But at least some of that money can 
be found by reducing the use of the most 
expensive and least effective option: Institu-
tionalization. 
 And if, in fact, some of these rec-
ommendations require raising taxes, aren’t 
the children worth it? 

 RECOMMENDATION #20: A 

final recommendation for the “Show-Me 

State:” See for yourselves. 

 The states, it is said, are laboratories 
of democracy.  But that only works if people 
are willing to read the lab results.  We have 
suggested four communities that have made 
significant progress in reforming child 
welfare: The cities of New York and 
Pittsburgh and the states of Alabama and 
Illinois. 



THE ROAD LESS TRAVELED BY/63 

 A delegation of Missourians 
concerned about child welfare has visited 
Illinois.  But we are aware of no such 
delegations visiting the other three. 
 The members of the Commission on 
Children’s Justice, other legislators, 
representatives of DFS and county juvenile 

offices should take a “best practices” tour, 
and see what really works in child welfare. 
 Then put the lessons to work in 
Missouri.  
 They will find that those who 
succeeded took the road less traveled by, 
and that made all the difference. 
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, a v a i l a b l e o n l i n e a th t t p : / / w w w . n y c . g o v / h t m l / a c s / h t m l / w h a t w e d o / o p i r e p o r t _ u p d a t e s _ o u t 4 . h t m l6 4 N i n a B e r n s t e i n , “ C i t y W i l l C l o s e O f f i c e R u n n i n g F o s t e r P r o g r a m , ”
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” British Journal of Social Work,

1 8 ( 1 ) , 2 5 - 4 2 , 1 9 8 8 .7 4 M . B u s h , “ I n s t i t u t i o n s f o r D e p e n d e n t a n d N e g l e c t e d C h i l d r e n : T h e r a p e u t i c o p t i o n o f c h o i c e o r l a s t r e s o r t ? ”
American Journal of Or-

thopsychiatry
( 5 0 ) ( 2 ) , 2 3 9 - 2 5 5 .
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